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PROGRAMME FOR THE THREE DAY SEMINAR
TIME

ACTIVITY
Day One: January 25th 2017 Mediation Roundtable

8:30 am

Arrival and Registration of Participants

9:00 am

Introductory Remarks by Dr. Fidèle Masengo, Executive Director/Secretary
General, Kigali International Arbitration Centre

9:10 am

Introductory Remarks by Emily J. Gould, Esq. Co- Director, African Peace
Partners.

9:15 am

Opening Remarks by Prof. Sam Rugege, the Chief Justice of Rwanda

9: 25 am

Session one: The promise of Mediation with Hon. Judge Daniel
Weinstein
Judge Daniel Weinstein will reflect on his wide experience as a global
mediator and speak on the principles of mediation and their application to a
wide variety of disputes. Judge Weinstein will also address the value
proposition of mediation and the role it plays in supporting investment
while reducing cost of doing business for both Government and the Private
Sector.

9:55 am

Questions, answers and discussions moderated by Dr. Fidele Masengo,
KIAC Executive Director/ Ag. Secretary General

10: 10 am

Coffee Break

10: 30 am

Session 2: Mainstreaming Mediation with Mediator Bruce Edwards
Bruce Edwards will address the history of the expansion of mediation in
the US and the International Community including the mechanisms
employed to create shifts in the litigation mind-set.

11: 00 am

Questions, answers and discussions moderated
HAVUGIYAREMYE, AG. Rector of ILPD

11:15 am

Session 3:

by Aimable

o Mediation Advocacy - Daniel Weinstein
Hon. Judge Daniel Weinstein will describe the impact that the mediation
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systems have on the practice of the Law
o Mediation Training and Certification - Bruce Edwards
Bruce Edwards will speak about the process of training mediators and
mediation advocates as well as the certification process
o Mediation in the Family/Probate and Employment
Discrimination Context; Trauma informed Mediation - Emily
Gould
Emily Gould will compare and contrast mediation in the context of Family,
Probate and Employment law with mediation in commercial and other civil
litigation. In addition, Ms. Gould will discuss the attributes of a Trauma
Informed Mediation System.
12: 45 pm

Questions, Answers and Discussions
Havugiyaremye, The Ag. Rector of ILPD

1: 00 pm

Lunch Break

2: 00 pm

Session 4: recommendations on Mediation Policy

moderated

by

Aimable

Current Issues and trends on mediation Policy by Ms. Isabelle
Kalihangabo, the Permanent Secretary /Ministry of Justice
Capacity building in Mediation: The Role of ILPD in continuing
Education by Mr. Havugiyaremye Aimable Ag. Rector ILPD
Capacity building in Mediation: the Role of KIAC in certification of
professional Mediators by Doctor Fidele Masengo
3:00 pm

Coffee Break

3: 15pm

Discussions and recommendations moderated by Ms UWICYEZA
Bernadette

4:15 pm

Closing remarks by Hon. Busingye Johnston

Day 2 : January 26 , 2017 Presentation for the Judiciary
8:30 am

Arrival and registration of the participants

9:00 am

Openings Remarks by Prof. Sam Rugege, the Chief Justice of Rwanda
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9:10 am

Opening Remarks by Hon. Justice Kamere Emmanuel, President of High
Commercial Court

9:20 am

Opening Remarks by Regis Rukundakuvuga, Inspector General of Courts

9:30 am

I. Understanding the Continuum of ADR Processes; Facilitative to
Evaluative Mediation. Bruce Edwards
II. Court Sponsored ADR; Mandatory settlement conferences, court
annexed mediation. Daniel Weinstein and Bruce Edwards
A. Sources of authority: Legislative, judicial, contractual
B. Process design: Structure, outcome measurement, costs/attorney fees
C. Role of Judges: Support vs. direct involvement
D. Role of Attorneys: Settlement advocacy
III. Ensuring a Durable and Enforceable Settlement – Daniel Weinstein
A. Ensuring Durability
B. Mechanisms of enforceability: Legislation, judicial supervision,
contractual agreements
Day Two continued

10:30 am

Coffee Break

10:45

IV. Understanding the Mediation Process – Bruce Edwards

noon

A. Fundamental principles: Interest based and respects the party's right of
self-determination (voluntary).
B. Structure: Convening, Opening, Communication issues and negotiation.
C. The Role of Emotions in conflict resolution: Apology, forgiveness and
reconciliation
D. The Mediators Role: Purposeful facilitation
Break for Lunch

1:00 pm

V. Mediation Success and Statistics – Bruce Edwards
A. Court annexed programs
B. Commercial mediation and the experience of private providers (JAMS)
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C. Community mediation programs
D. Ombuds. programs and the institutionalization of ADR
VI. Lessons/Challenges from Expanding Arbitration and Mediation in
other parts of the world – Bruce Edwards and Daniel Weinstein
A. Examples from Europe, India and Asia
B. Common challenges and lessons for the future
2:00 pm

Coffee Break

2:15 pm

ADR in the Criminal Law Context: Mediation and Restorative Justice
– Emily Gould

2:45 pm

Trauma Informed Mediation – Emily Gould

3:15 pm

Discussions and recommendations moderated by Hon. Mutabazi Harrison

4:15 pm

Closing Remarks
Day 3: January 27th , 2017 Bar Association and Private Sector

1:00 pm

Arrival and registration of the participants

1:30 pm

Opening Remarks – Dr. Fidele Masengo

1:35 pm

Opening Remarks – President of the Rwandan Bar Association

1:40 om

Opening Remarks – Emily Gould for African Peace Partners

1:45 pm

The Business Case for Mediation – Daniel Weinstein

2:15 pm

Negotiated Outcomes and Mediation Advocacy and Practice of Law –
Bruce Edwards

3:00 pm

Coffee Break

3:20 pm

Q&A – Moderated by Executive Director of Bar Association

3:45 pm

Comments from the Private Sector and from the Bar

4:15 pm

Closing Comments: Daniel Weinstein and Bruce Edwards

4:45 pm

Closing Comments: Justice Sector Coordinator
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Foreword
Whether you are a judge, a lawyer, a policy maker or simply a person engaged in dispute
resolution in Rwanda, then this report of a three days Seminar on Mediation held in Rwanda on
January 25th -27th, 2017 is important to you. It gives you in a very simple but comprehensive
way, an understanding of mediation; how powerful the process is, how it can be useful to you in
your profession and valuable to the whole justice system in Rwanda.
The Seminar was conducted over three days; the first day with Justice Sector stakeholders,
academicians and civil society, the second day was dedicated to judges and registrars of courts
while the third day was attended by lawyers, trained professional mediators and members of the
private and civil sectors.
Each day was special and unique as the facilitators were able to adapt the conversation to the
audience, although addressing the same theme of the promise of mediation. The first day was
on how to design a workable mediation process fitting in the Rwandan culture and institutional
context; what are the mistakes to avoid and other things to pay attention to while designing the
process. The second day with judges, the conversation included court related mediation either
by judges or court referred mediation to private mediators and on the last day, the focus was on
the place of lawyers and other professionals in mediation - what are the skill sets required for
mediation advocacy and what are the skill sets required for a practicing attorney to become a
mediator.
The guest speakers filled the conference with details from their experiences as mediators and
also as catalysts for the groundswell of mediation overseas. Judge Daniel Weinstein and
Bruce Edwards, both from JAMS, the largest provider of mediation services around the globe,
made the mediation process come alive for the audience. Emily Gould of African Peace
Partners described the unique aspects of mediation in the family and employment context.
Conference participants enriched the discussion through their questions and reflections on their
own experiences with mediation.
Although the focus of the Seminar was on mediation in civil matters, the agenda of the seminar
extended to plea bargaining, restorative justice and trauma informed mediation. Ms. Gould
presented, drawing on her years of experience as a criminal prosecutor and as a mediator in the
United States, but also shared her experiences working with civil society mediators in rural
Rwanda. Workshop participants expressed views that the Rwandan context offers precedent
for developments that would link plea bargaining and restorative justice. The underlying
principles of mediation and restorative justice are aligned and correspond with the principles of
the Justice and Reconciliation Sector.
For those who were present at the Seminar, at one session or another, either as a judge or a
lawyer or member of the civil society or government official, we thank you for your contributions
to the Seminar and hope you will enjoy viewing the whole conversation in this report. For those
who are encountering the discussion for the first time, we invite you to discover how powerful is
mediation as a process of dispute resolution.
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DAY ONE: ROUNDTABLE ON MEDIATION
INTRODUCTORY AND WELCOME REMARKS by Dr. FIDELE MASENGO,
SECRETARY GENERAL, KIAC
Your Lordship the Chief Justice of the Republic of Rwanda, our special speakers; Hon. Judge
Daniel Weinstein and Bruce Edwards, Ms. Emily Gould, Co- Director Africa Peace Partners,
Distinguished guests, all protocols observed.
Good morning and warm welcome to this Mediation Seminar, which is the first of its kind in
Rwanda.
In these past years, alternative dispute resolution mechanisms have been promoted in many
jurisdictions around the world as one of the means of access to justice together with court
adjudication. It is now admitted that the objective of securing better access to justice should
encompass access to judicial as well as extrajudicial dispute resolution methods.
Access to extrajudicial dispute resolution has many forms of modes contained in what is known
as ADR. The concept of “ADR” refers to mechanisms whereby disputes are resolved without
being referred to courts. They include all non-judicial dispute resolution mechanisms such as
negotiation, mediation, conciliation, facilitation, mini-trial, dispute resolution panels, and
arbitration.
Due to their ability to accommodate a non-formal and non-adversarial justice, ADR is gaining a
strong support in the world and Africa in particular. The ADR system is known to be flexible,
efficient, time-saving, conciliating and mutual dialogue-driven.
It is very interesting to note that most ADR mechanisms are linked to our justice tradition and
culture. In his article on ADR in sub-Saharan African countries, Amadou Dieng describes the
indigenous sub-Saharan Justice system as part of an integral institutional justice. Rwanda is
included in the list of those countries characterized by pluralistic justice systems. The country
has a long tradition of using customary dispute resolution mechanisms including some popular
ones such as the traditional Gacaca, and community-based abunzi systems. Abunzi was not a
unique system. It had various forms such as abunzi board, abunzi family councils (inama
y’umuryango), councils of elders (inararibonye/ inyangamugayo, iryamukuru, etc.).
I won’t take longer to discuss about those mechanisms since our focus today is only on
mediation which is one of the top popular forms of ADR.
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What is mediation?
Mediation is a negotiation process whereby disputants negotiate a settlement and are assisted
by a third party in order to reach an agreement. That third party is the mediator. The third party
does not make a binding decision but assists the parties to reach an agreement.
Why choose mediation?
Mediation process offers to parties an occasion of better efficiency in resolving disputes through
cost and time savings, better contentment through party self-rule, occasions for maintaining
relationships, the potential for creative solutions, process flexibility, informality and better
management of resources.
Mediation offers tangible benefits for access to justice. As written by Jacqueline Nolan-Haley,
even though mediation does not provide access to the courts, it does arrange for parties with a
sense of justice and fairness when their disputes are settled according to the terms they have
freely chosen.
There is a lot of similarity between contemporary mediation as practiced in western societies
and the Rwandan ADR traditional Abunzi system.
No one can talk about mediation without referring to the current Abunzi mediation committees
which are a result of a perfect integration system merging traditional dispute resolution and
modern ADR. This is a home-grown ADR creative solution.
For over than ten years, the Abunzi mediation has helped us to solve disputes in both criminal
and civil matters. They have reduced the court backlog and empowered citizens to resolve their
own conflict.
Beside the creation of mediation committees, the Rwandan Government has passed the law on
arbitration and conciliation in Commercial matters in February 2008. Though the term used by
the 2008 law is “Conciliation” (article 3 and Chap. III), both conciliation and mediation are used
interchangeably. Articles 53 to 61 of the 2008 law on arbitration and conciliation in Commercial
matters provide a detailed procedure for mediation conducted under the Act.
The 2010 law creating KIAC gives the center the mission to provide a forum for the resolution of
disputes through arbitration and mediation. So far, the use of arbitration and mediation is
progressively registering a constructive impact in enhancing access to justice in Rwanda. In
fact, four years ago, since the establishment of KIAC and its operationalization 54 cases of
arbitration have been filed under KIAC arbitration rules. This is a milestone because it usually
takes between 3 and 5 Years for a newly arbitration center to register its first case. Again,
during these past 4 years, 25 cases of mediation have been filed.
From these statistics, there is no doubt that arbitration and mediation in Rwanda have been
warmly embraced by the Bench, the Bar and, indeed members of the business community in
general.
However, we still have a long way to go. There are still many things to do in order to increase
the number of the cases referred to arbitration and mediation. Capacity building, awareness
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campaigns and policy reforms are needed to boost the use of mediation and others ADR in
general.
The law creating KIAC has already given the center other missions to help achieve this. Article 4
of the said law gives the Center the duties of:
1. Promoting the resolution of disputes by arbitration and alternative dispute resolution;
2. Promoting the opportunities for educating the public through the media, delivering of
lectures, holding of seminars on the subject of arbitration and alternative dispute
resolution;
Since the establishment of the Center in May 2012, several activities have been accomplished
in order to build the capacity of mediators, proposals of review of legislation supportive to ADR
and mediation have also been formulated, awareness campaign activities have also been done
and other are being implemented.
Concerning the capacity building, it is worthy to note that the mediator is as good as the
mediation process. The mediator plays a key role. Good mediators boost parties’ understanding
of their disputes, help to increase communication between them, and reinforce parties’ problemsolving capabilities. What many people don’t know, we now have professional mediators in
Rwanda. Many others trainings are to come in the near future.
On policy and legislative reforms level, some changes have also been proposed including the
amendment of the Civil Code procedure for effective use of the mediation. For instance, we
have been proposing the possibility of introducing clear and detailed provisions on mediation in
the civil code procedure; clear provisions on situations where a judge can refer the case to
mediation where it deems appropriate.
It also high time to think about introducing mediation in other fields of law such as criminal law
and employment law. This matches with our customary law. In fact, customary mediation
focuses on restoring harmony to the community, encouraging consensus, and reconciliation
among litigants.
As well written by Jacqueline Nolan-Haley, in the criminal setting, customary dispute resolution
lays emphasis on taking the offender back into the community, making restitution and providing
other forms of compensation as a means of boosting tolerance. Reconciliation is linked to
mutual consent, as both the victim and the offender have to agree to the final outcome.
It is in this scope that this seminar was initiated by KIAC in partnership with African Peace
Partners and Justice Sector Stakeholders. Therefore, the overall goal of the Seminar aims at
capacity building and raising the awareness on mediation practice in Rwanda, allowing
participants to learn from experts on the best practices in international ADR and consequently
inform the pre-mediation policy strategy development process.
This three-day Seminar is conceived as a forum where practitioners and policymakers can
exchange on mediation. The Seminar is gathering experienced mediators from US and
Rwandan Justice Sector stakeholders. It aims at supporting the development of a short term
strategy for the expanded use of mediation in the country that is consistent with current policy,
local culture/context and existing approaches to access to justice.
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The first day is open to various stakeholders who play a key role in mediation policy and
implementation. The second day will be devoted to Judges and Registrars of courts. A half day
will be dedicated to lawyers and private sector people.
We thank all our stakeholders for attending this conference; we thank our partners who played a
key role, especially Emily J GOULD from African Peace Partners, we expect to learn much
from this Seminar.
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OPENING REMARKS BY EMILY J GOULD, Co-Director African Peace
Partners

It is my great honor to be here today. Some people come to Rwanda as the land of a thousand
hills, but I came in 2010, when I heard that Rwanda was a land of 32,000 local mediators. You
have my bio, so you can see that I am an American attorney who was a government attorney.
But for the last 15 years, I have been a mediator in private practice and for the last 6 years, I
have been coming in Rwanda, two to three times a year.
When I came for the first time, I was with an NGO called Mediators Without Borders and I have
to say, I found a mediator’s paradise. The first experience I had was meeting a group of local
civil society mediators in Rubavu District and I am proud to say that the mediator I met, Pastor
Augustin, is here today and has become my Rwandan partner. With my American partner, Jim
Mustin, we have formed a partnership that has been supporting mediation at the community
level in civil society during the last six years. That was my first experience of Rwanda as a
mediation paradise.
Since then, I have found the degree to which Rwanda has institutionalized mediation
impressive. There is KIAC and so many other institutions devoted to conflict resolution. But
primarily it’s the principles of mediation that seem so embedded into the Rwandan society that
create the such a great context for mediation here. The fundamental principle of mediation
includes the empowerment of the people involved in a dispute, and certainly the empowerment
of Rwandan citizens is the cornerstone of your administration. Similarly, self-determination,
empathy, compassion and resolution, these principles may be revolutionary elsewhere but here,
they are your daily diet.
This conference here today began really with an initiative of a Rwandan Judge who is not here
today, Judge Harrison Mutabazi. He contacted Mediators Without Borders years ago as part of
13

his research for his Master’s Degree. That is how I came to know the Judiciary of Rwanda for
the first time. Judge Mutabazi is a passionate advocate of Mediation and because of his
passion, because of my knowledge of JAMS and JAMS fellowship program; I tried to see if he
could attend this program in USA. Judge Mutabazi made a wonderful representative of Rwanda
and that is really how we came to be in this partnership with JAMS and with our distinguished
guests, Judge Daniel Weinstein and Bruce Edwards. You should know that there has been a
revolution towards mediation in the USA, Europe and other places in the world and JAMS has
been at the forefront of that sea change in the mind of the public, the business community and
the legal establishment.
Today’s program began over the summer with the support of KIAC. Dr. Masengo, my partner
and co-organizer, convened a planning group of various stakeholder institutions. Most of the
topics on the agenda reflect the conversations I had with members of those stakeholder
institutions, including the judiciary, the Ministry of Justice and other Institutions.
Since mediation is essentially the quest for solution through dialogue, today is a dialogue. We
are here to share our experience but it will be meaningful only if we hear from you about your
experience. It is my honor to be here and look forward to the Chief Justice’s remarks and to the
remarks you will all make so that you can have a robust dialogue towards a new future of
mediation in Rwanda. Murakoze cyane.
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OPENING REMARKS BY HIS LORDSHIP PROF.SAM RUGEGE, Chief
Justice of the Republic of Rwanda

Our special guest-speakers, Board Members of Kigali International Arbitration Centre, the
Secretary General and Team, participants from the various institutions represented at this
seminar, I offer you my warmest greetings.
I am very pleased to be here this morning to kick-off this three-day seminar dedicated to
advancing mediation in Rwanda. We are honored to welcome Honorable Judge Weinstein and
his colleague Mr. Bruce Edwards, founders of JAMS, reportedly the largest provider of
mediation services in the world, and the JAMS Foundation, a generous institution that supports
mediation around the globe. Welcome to our country.
I wish to thank the organizers of this conference, Dr. Fidele Masengo, Secretary General of
KIAC and our American friend and distinguished mediator, Ms. Emily Gould, co-director of
African Peace Partners. Their partnership has created this opportunity for us to explore more
ways to advance the management and resolution of disputes in Rwanda.
In as far as the subject of this seminar is concerned; our country has much in our experience
that can be the foundation of our work today and beyond. Rwanda’s experience with Gacaca
and the Abunzi system has enriched our understanding of how to use our historical processes
to solve contemporary problems. We have a lived experience of the value of community
involvement in the conflict resolution process; we became familiar with the process of admission
of guilt and its beneficial consequences, and we learned the value of focusing on repairing
harm. The idea of justice as a means to societal healing is not new in Rwanda. We know the
15

value of mediation and are aware of the concepts inherent in plea bargaining and restorative
justice, which are among topics that will be discussed during the conference.
But despite our national focus on societal healing and reliance on the Abunzi Mediation
Committees to resolve a large number of disputes, the expansion of mediation as a general
system of resolution of disputes has not been readily embraced in our country. The reliance on
litigation at both the trial and appellate level remains extremely high. In contrast to many
countries around the world where a substantial number of both criminal and civil cases are
resolved before trial and without appeal, the majority of Rwandans involved in disputes still
insist on resolving their disputes through the courts with appeals up to the Supreme Court if they
can have their way.
I do not believe that we need to dwell on the question whether this really is the best use of
scarce financial and other resources. We know litigation is invariably slow, expensive and time
consuming. Neither can we affirm that litigation really produces the best outcomes. It normally
results in a win or lose situation with the losing party almost always dissatisfied with the
outcome, not infrequently unfairly accusing the judge of bias or worse, or even blaming the
lawyer for incompetence. With mediation, the process is likely to be cheaper and faster and
there is a better chance that it will address the interests of opposing parties and ultimately more
acceptable to all.
The question is how do we get potential litigants to go to mediation rather than to the courts, at
least as a first port of call? We can create better outcomes with fewer resources in less time, if
we change our civil procedure to include mediation. The issue to decide might be whether we
make it a compulsory procedure with litigation only coming in upon failure of mediation or do we
leave it as voluntary but put a lot of effort in persuading the parties go to mediation. In the case
of criminal matters we should think of how we can promote plea bargaining that could save time
and money for the state and allow for reduced sentences for accused persons. The pleabargaining pilot project in neighboring Uganda apparently has been so successful in reducing
backlogs in criminal cases and reducing numbers in detention that the practice is to be
extended country-wide. Now that we are in the process of rewriting our codes for criminal and
civil procedure, this is the time to engage in this discussion and decide how best to proceed.
At the same time, we need to consider the structural impediments to the expansion of the
innovations we want to consider. We cannot consider alone how to rewrite our codes; we must
take a systemic approach and look at various factors. For instance, do our Law Schools pay
serious or even any attention to alternative dispute resolution as effective means to justice and
resolution of disputes? Do lawyers perceive it as a viable and respectable career-path for a
legal professional? What impact might the legal fee structuring have on the popularization of
mediation? What are the societal expectations from mediation and other ADR mechanisms?
Why is it that our attempts at mediation in the family and labor areas seem no more than
procedural formalities that serve little purpose? All these factors need to be thoughtfully
addressed and may require adjusting if we are to accomplish our goals. I am sure there is a lot
to learn from the experience of our guests from the United States on how they have addressed
their own obstacles to reach the high level of use of ADR they have. However, it is our task to
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determine the steps we must take in Rwanda to create a culture of non-trial resolution of
disputes and to sustain it.
But I should not be so pessimistic. In fact, I am optimistic. We have made some progress and
there is light at the end of the tunnel. The establishment of KIAC is certainly an important
resource for the task ahead. With its mandate to establish ADR mechanisms in the country,
KIAC has already made advances in the practice of arbitration and mediation in Rwanda as well
as training provided by world-class mediators and arbitrators like we have in this seminar.
However, a lot more needs to be done to develop a critical mass of certified professional
mediators and arbitrators. People who can make a living out of the practice of mediation and are
governed by professional ethics. This is the only way the ordinary people can have confidence
in the process and trust them with their problems assured that the process will be fair and
effective. I see on the program that PS Minijust will talk about training in mediation expanding to
the ILPD. This is also a great idea. Hopefully, the universities and the Bar Association will be
engaged as well. I am also pleased to see that on Friday, there will be a session for the Bar on
the role that lawyers can play in this important process. Lawyers can play a critical role in
shifting expectations away from litigation towards negotiated outcomes.
According to the program, tomorrow is dedicated to educating judges and registrars on
expanding the role of the Judiciary in mediation. We welcome this. Currently we only have
provision for a limited role of registrars mediating between parties after filing and submission of
pleadings. This procedure has had limited success. Many countries have systems of courtannexed mediation, whether facilitated by judges or outside independent mediators but initiated
by the court. We would like to hear about various options and how we can advance mediation
facilitated by the judiciary with consequent reduction in our case load and better use of our
limited resources.
We have a very full agenda, so I must bring my remarks to an end. But let me say how gratifying
it is for me to see so many leaders and policy makers here as well as our most distinguished
guests. I am certain that through a thorough sharing of experiences and discussion, we will
make good progress.
I wish you fruitful discussions and now declare this three-day Seminar officially open. Thank
you.
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SESSION ONE
THE PROMISE OF MEDIATION By Hon. Judge Weinstein

Judge Weinstein: We come here not to be the high priest of mediation and tell you how to do it
because we are still learning but rather to be a resource to you and think together how to get a
system going where mediation is integrated into it and where all of the services of ADR are part
of the integrated process that changes the culture of litigation.
That is what we hope to do with you not because we have the all answers but we spent the last
30 years in trial and error and maybe we can spell you some of our mistakes and troubles we
went through so that you can avoid them.
When I was hearing to the Chief Justice opening remarks, I could think to about something, It is
a hope I learnt very earlier from Rumi, the Greek philosopher and he said one of these things:
"Out beyond ideas of wrongdoing and rightdoing there is a field. I'll meet you there." and I began
to think that we spent in litigation all our time in the arena of right and wrong, especially in our
system where we come from. I began to think how to get the people out of the arena into the
field, into that field where people are out of right and wrong but try to dialogue, to create a
solution and that became the paradigm of a model for what Bruce and I started to do. what the
great mediators I watched do; both at community level and at high level, they find a way to
guide people out of the arena of right and wrong into the field. And when they get into the field,
wonderful things can happen, not always but very often because they are out of the languages
of right and wrong and enter the language of resolution, conciliation, compromise, agreement.
You may have two parties who are satisfied, not angry with judges, not angry with lawyers, not
angry with the other side but something that is better for the community and so on…
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Emily is right for that this Rwanda; the little I have seen here is fully grounded for finding ways
out of the arena into the field because much of your society now from Gacaca and many other
things you are doing are built on not having conflicts but resolution of some sort that is good for
the people and for the community.
What Bruce and I want to do, is to give you the context when we both left and went out to initiate
this new style of mediation. I left the bench after 15 years as a judge and everybody told me you
are crazy, you have a good pension, all the prestige of being a judge, how can you do this? And
I was just tired of the arena. Lawyers were against us and many judges said: “these are our
cases; we don’t want them to go somewhere else”. But we were lucky, we had a system that
was overcrowded, took long time and where the resolution was expansive.
So Bruce and I left very early and over 30 years I can say we would be proud of the system in
general and JAMS, people associated to do mediation.
How can one get out of the arena into the field? That is what we want to discuss with you. How
to overcome the resistances that exist in your system and see whether we can be helpful to you
in some of the ways so that you can design a system that combines all different levels of
conflicts from small cases, construction, investment, employment, complex civil cases, may be
different processes.
We hope we can give you some tips, tell you some problems we had so that you can avoid
them and make a difference. We look forward to working with you and we do hope that you will
engage with us in these discussions.

19

Session Two
Mainstreaming Mediation by Mediator Bruce Edwards

It is a pleasure to be here. Thank you so much for your warm welcome your Lordship. Thank
you Emily for all your comments this morning.
His Lordship suggested that Judge Weinstein and I might find our visit interesting. We found the
country to be extraordinary, we found it to be welcoming and the word that came to my mind
really is “inspirational”, whether it is the sorrow from our tour to the Genocide memorial or rich
conversations with individuals we have met or this joyful time spent at the community mediation
Centre seeing the real value of changes that mediation has brought into the lives of individuals.
We really found the country inspirational.
What I can promise you is that Judge Weinstein and I, came here with no agenda, other than
this process of mediation we passionately believe in. What I would like to do is to begin a
conversation with my friend Danny because this is what we do in mediation. We communicate
with each other to promote understanding and ultimately to be more human.
Question one: Judge, after a distinguished career of being a lawyer, a respected judge, what
attracted you to the world of mediation? What was the inspiration that caused you to make a
profound career shift in the direction of this almost unheard process of mediation?
Judge Weinstein: I spent 16 years on the bench with 14 years as head of Juvenile Court when
I was in this world of right and wrong. It was actually a rewarding experience but what attracted
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me was the opportunity to cut through all of expenses in time and barriers in litigation and see
whether there was a way of taking out all of the victimization and diminishing people that were in
litigation and find whether there, could be an agreement.
When I was on the bench, I was more interested in settlement of what I was litigating. Although
I did trial in a lot of cases, I did enjoy settlement, another practice in USA Courts different from
real mediation. I think that is why like Bruce as advocate we thought there must be a better way.
Question 2: Judge, you are passionate in your introductory comments. But to give further hope
to the audience in the room, would you tell us what the environment looked like in those early
days? Was mediation warmly embraced that people said “Alleluia! You appear with the answer,
or you found some pockets of resistance?
Judge Weinstein: I really want you all to understand how difficult it was when we first came
out. We have some favorable conditions. One is that many of our courts were overcrowded so;
they were looking for some help.
Secondly, in our country, many of the cases were paid for by the insurance companies and the
cost of the lawyers to keep the case going when interest rate increased was more expensive
than getting it settled. So, insurance companies became allies of mediation. They began to say
to the lawyers to sit down and try to get a settlement. We are not paying you further 4 or 5 years
for keeping the case going on.
Then the Bar Association: in almost every country where mediation has been introduced, there
has been an initial resistance to mediation from mostly the lawyers because they were scared.
They thought they would lose their payment. In Italy when they passed a law that every case
has to be mediated, the lawyers went on strike.
When we went out and tried to introduce mediation, people called it meditation, they resisted to
integrate it and we had just to keep up and think about the answers to the understandable
resistance of the lawyers and even judges who said they don’t want to lose the control over their
cases, going into a system where may be laws and important principles of our system might not
be abide by. So there was a legitimate concern from the courts about what can happen with
this and that might be something we need to address here. But we did not have the leadership
that his Lordship is providing by saying that “let’s look at this process and let’s see whether it
works in our system”. But before we go next I would like Bruce to tell us what were the worries
and concerns of lawyers about mediation when he started mediation.
Bruce Edwards: I am probably a working proof of what can be done because as 29 years old
partner in a Law Firm, I saw the limitations of our litigation system in our society and with a
background of a psychologist, I realized that the approach we were taking in conflict resolution
and problem solving was not at large what we should be doing. For example, we were keeping
people out of the process, many of our clients were set aside of the court’s room, the whole day
down the hall way, they were not involved in taking responsibility for decisions and most
fundamentally, we were not listening to them. We were trying to figure out what is important to
them, why they began this lawsuit anyway.
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That is really where the fundamental principle of mediation is. It is an interest based process
designed to try to get out what is the core root of the problem. So, when I looked around and I
saw this 200 years old adversarial system of trial, I thought there must be better way. So we
designed a process that allows people the opportunity to come into a room where they can be
listened to for the first time and listened to with empathy and compassion and understanding.
Yes, we paid attention to laws; we paid attention to the rights and a lot of other things. So we
fashioned this process and tried to put it out to our friends in the legal community thinking they
will come frankly to us. The first phone call I got was probably from my parents asking me if I
was crazy giving up this nice paying job in a law firm that I worked so hard to try to achieve, with
college and law school education. But I convinced them that this is something that is in my
heart and I need to do this because there is a process that makes more sense to me. So like the
judge said, in those early days’ people looked to us as if we were crazy and that is really from
where we came.
Judge Weinstein: We went out to start a private alternative dispute resolution system using
mediation. There was an alternative to going to courts. Today they are many courts operating
the mediation program. When we talk about mediation and what are the benefits, that tool can
be used by the judges as well as in private practice. There can mediation and ADR as part of
the court process available to people as options ordered by the court and they may develop
here as in other countries private mediation.
We think that your court system may be able to have a very wonderful and full mediation
program along with some community and private options that may compliment the courts but
that will come from your own Ministry of Justice and his Lordship and their directions as to how
to design it.
Bruce Edwards: Judge, from those humble beginnings; obviously, you have seen the
maturation of the market during the last 30 years. I have a question for you to answer as it does
point out your success on the market as a mediator. Could you give the people the idea really or
a menu of the kind of cases you did mediate from the traditional typical demand to some of the
more extreme interesting high examples and along; again it is a difficult concern we are in, what
happened to get the cases resolved when they came in front of you?
Judge Weinstein: Well, be suspicious with people who give you their success percentage
when they advertise. They just take simplest easy cases. I could say it could be 70-80%
sometimes high depending on whether it is in domestic world or complexes cases.
Bruce Edwards: How much time would be devoted to a mediation process typically to get a
case resolved with that success?
Judge Weinstein: One-day maximum and a small case, a half day or three to four hours but
almost all our cases are done in one day. We have some cases that are completed in 2 days
and these are cases that have been going on for three to four years where the parties have
spent hundred and even millions of dollars on lawyers and they come in a right process and
save probably 70% of the time. And that is not just true in large construction cases that Bruce
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may be handling. I now have 30 years later, a very exciting range of cases involving large
institutions when they collapse both international and domestic, sports and entertainment. The
menu of cases can exist with employment discrimination cases, small contracts disputes and of
course the whole domestic field is right for mediation.
I have mediated a case between Indian tribe of Peru and a big Oil company and for the last 20
years, the company provides for this tribe many of the basic needs. They would have been
otherwise fighting for pollution of the environment without any benefit for the indigenous.
The process of getting out of the arena and enter the field can work in any kind of case.
Mediation can work in a very big dispute involving countries and in any culture.
Bruce Edwards: We use the term mediation as an umbrella term that reflects different
overriding processes called mediation but look perhaps different whether it is in family mediation
or commercial mediation. Could you explain, is there any commercial mediation model?
Judge Weinstein: There is a model of some sort but be careful with people who come and say
they have a model because if you are not able to adjust the process to the case, you are not a
good mediator.
I think there are some commons aspects to any mediation. People come in nervous, angry with
each other. It is important to start by relaxing people, explain the ground Rules. I first start by
asking people who they are, where they come from, just being human. Then I ask each side to
explain the case and I listen to them. People need to be listened to and listening is a key to the
success of the process. I listen to the people story either through their lawyers or themselves.
Then I start to give feedback. Even if the story is denying liability, you try to give the people the
chance to tell their story and start to give feedback in a way that helps them to move and get
them to see the other side not as devil and when they start to get closer and begin to see there
is a possible solution, wonderful things began to happen.
This is the process: we meet, we relax people, we hear their stories, we listen to give them their
day, we feedback them in a way that hopefully help them to move.
This model is very universal. I spent a lot of time with people explaining that we are in a process
different from what they are used to in court because everything they have done before is within
the court with the judge telling them what to do, giving orders; very intimidating.
When you create this environment where parties feel they are safe, responsible of the outcome,
many things may happen.

Discussions
Alice Karekezi Urusaro: It is not really a question just a comment. I am struck similarity
between this mediation and where I come from. I am coming from out of courts mediation.
When you talk about threats, listening, it is something very similar to the process of negotiation
for peace accord for example. It is now that I am just realizing how close the fields are.
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Bruce Edwards: It is an excellent observation. The threats that run through all types of disputes
are common threats and that is why all of us committed to conflict resolution, and to training on
mediation technics. We do training to be able to create an environment of safety and hope for
people and we bring them to this environment where they can be listened to compassionately.
We learnt that whether it is a nation to nation negotiation or simplest neighborhood dispute,
bringing people face to face, recognizing those common values to share is the starting point of
an open dialogue that moves people close together.
Fidele Masengo: I have a question, have you had an opportunity to reach a situation where you
have half agreement in mediation and half of the conflict being taken to the courts?
Bruce Edwards: Yes, conflicts come in all shapes. While the goal standard of dispute
resolution is obviously to reduce the dispute in its entirety, there are a number of interim steps
and sometimes that means that the judge and I would be mediating a case and we can resolve
a part of it initially, and talks need to continue working to sort out other issues before we can
resolve it entirely. Sometimes we are not successful and parties could agree that they need a
final determination on a narrow issue and while the judge is absolutely right that the vast
majority of disputes are candidates for progress in mediation, there are those moments where
people feel compelled to get an answer and may be this is because they need a legal
precedent. The judges in the room would be glad to hear that there is always room for the court
system. So, in some cases although rare, there are those moments where a final determination
may need to be made by a judge or an arbitrator and that is fine, because much progress can
be made if you take a case that has been in court system for three or four years and even more
and reduce it to a narrow issue, I think there is still an add value in terms of costs saving in time
and money.
Judge Weinstein: One of the things that we see the lawyers converted to from the first scare
and resistance is the vast creativity that mediated resolution allows, that sometimes the court
resolution does not. In Court, you can always get a decision and the court is bound to make a
decision, often to grant once side and deny the other or to give a result in money but in
mediation, the parties can work for any kind of resolution that works, benefits to all parties and
does not cost anything. And what we try to do is to find common chips of things that add to the
resolution and that add to the part and that don’t cost anything but both sides benefit from and
we never know, often those ideas come from the lawyers, sometimes they come from people
themselves.
I was thinking before about Rosa Parks case. Rose Parks was an African American woman in
the civil right movement who refused to go at the back of bus and became the symbol of the civil
right movement in the United States and become one of the most respected women not just in
our country but worldwide for civil rights. She was a very dignified grandmother who when the
police forced black people to go to the back of the bus seats, black people couldn’t sit in the
front of the bus, she refused to move, she was arrested and that is how we started much of the
legislation in our country that led to equal rights.
I had a case with Rosa Parks because a very popular rap group called Outback, they called
them Rosa Parks and they sang a sort of mix rap music and other kind of music and Rosa
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Parks and her lawyers felt that this was very disrespectful to her using her name promotionally
in a way they didn’t have a right to do, but the lawyers of the band; who by the way were all
Band Singers said that they can use a famous ‘person name and we didn’t cause any harm.
The Lawyers of Rosa Parks said that taking and put her name in rap music was a
commercialization of a dignified wonderful woman name; “we want millions of dollars and we
want your apology to Rosa Parks”. I was trying to mediate and I had the best American lawyers
and there was Rosa Parks, she was 85 years old and she died about three years later and I was
in the men’s room and the band manager was standing next to me and he said: “Judge, can I
make a suggestion? We don’t really like things against Rosa Parks, these are lawyers. What if
we did a tour of the United States and start doing rap music honoring Martin Luther King and
Rosa Parks for the work they did for our rights because kids even didn’t know what a great a
woman she was. But it can be your idea and not mine because my lawyers would kill me for
saying this. I was honored to bring this great idea and suggested it and everybody said “Wow”.
And Rosa lorded in and they gave her some money because she needed medical transfer and
the band did its tour. The idea came from the band manager. It would not be settled in courts.
Rosa Parks would have died with this going on and her dignity would not have been restored
and this band manager came with this perfect idea.
It is these kind of things that can happen in mediation. Some ideas that come in when people
begin to show some grace with each other. All of those kind of things, compassion, grace,
empathy, all the things we leave outside in litigation. Litigation is a war but in mediation we can
use those things once we are out of the arena and today, in cases that I do very often the
creative ideas for solutions come from the lawyers or litigants themselves and often even if the
idea is mine, I try to give it one of the litigants so they own the resolution.
Victor MUGABE: Thank you my Lordship. I wanted to make some comments regarding Bar
Association position with regard to mediation program in Rwanda. The Bar Association as a
regulatory Body of the profession, we are in fully support of Mediation. But we need it in a legal
framework. Even now, some lawyers are providing mediation.

SESSION THREE
Mediation in the Family/Probate and Employment Context and TraumaInformed Mediation by Ms. Emily Jay Gould
(PowerPoint presentation in Appendix)
My experience as a mediator is different from the experience of Judge Weinstein and Bruce
Edwards. I mediate in a lot of programs that are actually initiated by the Government and so, I
am hoping that some of the experiences I have as a mediator in Government programs will be
of use to you because many of them are initiated by the judiciary.
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I would say that in my jurisdiction where I practice law, you cannot have a court date in any kind
of civil matter until you mediate. That said, family matters have been traditionally excluded from
that rule, interestingly enough, and we have a very well developed divorce mediation program in
my State that was not mandatory. So I will speak a little bit about my experience in this program
and hope some of keys ideas will be of use to you.
One reason I am mentioning Family and Employment Discrimination cases together in one topic
is that there is something that these issues have in common which is that there was a longstanding relationship before the conflict began and there is the potential of an ongoing
relationship after the mediation. Certainly, that is true in families but it is also true in employment
matters where even if the employee is not going to work again for that employer, they may be in
the same context and the employment might have already to provide a reference or consider
hiring or continue to employ the employee. So, in both these kind of cases, you have a potential
of ongoing relationship and that changes somehow the dynamic of mediation.
The other thing is that in these kinds of cases, there is often a power differential between the
employee and the employer and in traditional families, between the one with high earning
compared to one who has had no career.
So part of the role of the mediator in this type of cases is to try to create a level of playing field
where there can be negotiation that is truly voluntary and somewhat changes how you approach
mediation.
In these cases, too, sometimes, there is even a greater distinction between what are the rights
that you have in court and what are the interests that you have in how you can create your
future lives. This is certainly true in the context of divorce where the arena, as Judge Weinstein
said, may say what you are technically entitle to, but the field is really what is going to work for
the family and this involves broad discussions on how you imagine your future life and what kind
of cooperation that it is going to require in order to make that future life for both parties involved.
So, in both these areas, in employment discrimination and family Law, in my context, the
Government has actually subsided pre-filing mediation. In the employment context, I am on a
roster of mediators from the Attorney General Office and, when a case comes in, before the
State has paid a penny for investigating the case, before parties have paid lawyers, they have
the opportunity to have a day in mediation. There is no financial investment and this was a
strong motivation to compromise. It was a good deal for the Government, saving money on
investigation and the parties to have a subsidized pre-filing program.
We have the same thing in family courts. I am on a roster of mediators contracted by the
Government to perform family mediations and for lower income families, we have incentivized
pre- filing mediation. The fees for mediators are very low and you can file a proposed mediated
agreement order.
There are few basic things that may be different from your context. In most of the States in USA,
there is something called “no fault divorce”. You do not have to proof abandonment, adultery or
some kind of immoral or bad activity in order to get a divorce. This does actually really support
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the mediation process. If parties are not prepared for a case in which they have to sit with
lawyers to build up a case for fault, then they are much more likely to be willing to sit down and
mediate. A lot of things built around divorce mediation is not because people feel divorce is
good, it is the understanding about what a child needs in order to grow up.
In this area, many of us who do mediation are lawyers and some have a background as
psychologists. You don’t need to be a lawyer to mediate these cases. We don’t give legal
advice, rather, we give information about the legal process. So, we can inform the parties about
what their rights are, we can inform them about the process and it is different from getting legal
advice and this is how we keep the process on track.
Now I want to say something about the issue of trauma and how that can impact mediation. I
am raising this issue not only because I am in Rwanda. Trauma is everywhere, and certainly, in
the United States, because we live in a world that is filled with ever increasing violence. All of us
who are involved in dispute resolution, we need to start to integrate what sciences teach about
trauma with what we know about dispute resolution. We cannot assume that any person who is
a party in your case or anyone who is practicing law that that person is immune from the impact
of trauma. This is an awareness that all of us must have especially because one of the
symptoms of trauma is intractable conflict.
Many times, when you see parties who cannot sit down in the same room with each other, who
cannot even be in the same room to discuss issues at hand, you need to know how to screen
for the presence of trauma. As Bruce said, we need to use techniques about meeting the
emotional needs of the parties in mediation that include understanding the needs of people who
are experiencing trauma.
There are few things that are really important to understand about trauma. First of all, it is a
physiological experience that is based on the past but the physiological reaction is in the
present moment.
The other thing to understand is that trauma can actually be transmitted from a generation to
another. Trauma keeps a person locked in the past while mediation is about creating and
imagining the future. This is why it is important to recognize trauma since it could be a barrier to
successful mediation. Unless you know it, you can’t deal with it.
There has been an emerging movement in the USA to try to articulate what it means for any
system to be trauma informed, to be able to include the experience of trauma in whatever is the
focus of the system, whether it is a judicial system or a social service delivery system.
The first aspect of a trauma - informed system is that first of all it acknowledges trauma. There
is often a stigma to trauma and just having the courage to acknowledge it can be an important
first step.
Second, the people operating the system need to be trained to recognize the symptoms of
trauma in themselves and in others and then be prepared to respond to these symptoms in a
way that is informed. It won’t work to engage with somebody who is experiencing trauma in the
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moment in a way you do with somebody else who is not traumatized. You need to be able to
respond appropriately.
There is also this issue of avoiding re-traumatization. This arose in USA when we started to
prosecute both child sexual abuses and domestic violence. In many cases, victims were
required by the justice system to tell their story over and over again without the support of
empathetic listeners. The justice system was actually traumatizing people and they found that
trauma became worse.
It is important to design a system that is sensitive to this issue. One of the primary principles of
trauma informed mediation is this idea that for the mediator, your self is your instrument: your
capacity to be neutral, to be unbiased, to be empathetic and present to parties, is your greatest
asset. That requires a self-management process that takes into account the impact of frequent
exposure to trauma.
The other aspect of trauma informed mediation is the reliance on a professional community for
support because this is an ongoing learning process. We need professional relationships that
supports our development and capacity to respond fully and appropriately in a traumatized
environment.
Finally, it requires the ability to understand that the recovery from trauma is a multi-dimensional
process. It is not just an intellectual process; it is also a physical as well as emotional process.
Therefore, our interventions need to be appropriately multidimensional.
There is also a spiritual dimension to trauma recovery and one of the things that I think holds
promise for the development of a good, trauma-informed mediation model in Rwanda is that in
your culture unlike ours, there is not the tradition of separating spiritual matters from the rest of
life.

DISCUSSIONS
Alice Karekezi Urusaro: with regard to re- traumatization in domestic violence, I support the
position. Sensitivity to the parties’ background is a key. This was a comment and now a
clarification; we have no fault divorce in Rwanda as well.
Francois Masabo: I come from the Centre for Conflict Management and this area is very
important. There is another social aspect of it. We have this last decade a transformation and a
psychological aspect of the family is needed. I am wondering if this specific area of family
mediation needs a multi-disciplinary approach but we are talking about mediation of course but
there is also an aspect of reconciliation because people have to leave together again after the
process.
Emily Gould: I am so glad to meet you. Thank you so much for these excellent comments. You
bring in some of the things I wanted to talk about. In terms of multi-disciplinary structures for
dispute resolution, there are two processes that I want to mention. One is the group of
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processes that we call restorative justice processes. Sometimes restorative justice is only
thought of in the criminal context, and so tomorrow, when we discuss plea bargaining we will
also discuss restorative justice. But really, restorative justice belongs in both conversations of
civil and criminal matters. Restorative justice is community – based, so not only the victims and
perpetrators, or the opposite sides of a civil dispute are present, but also members of the
community who are impacted are present, whether they have been impacted by the crime or
something in the family, since the community can be equally impacted by a divorce or
inheritance problems. So what we think of as a civil matter can just as easily be treated with a
restorative justice model even though that model is often used in criminal context. Many of the
restorative justice processes that are now used in the criminal arena actually arose first in the
family and community context. There are many different models for restorative processes in the
family context that are often called “family group conferencing”. That might actually be a more
appropriate form of family mediation in Rwanda than a process of a single mediator sitting down
just with the parties, because then the people in the community, the grandmother, the aunt, the
Pastor or whomever are in a position to actually help the family can be part of the mediation
process. Restorative Justice is a possible model for family mediation in Rwanda.
The other model that is multi-disciplinary is called collaborative law. It has arisen primarily in the
family context but now it is starting to spread to civil context. In the collaborative model, you
have two parties, two lawyers and you have usually a psychologist who is part of the process
and you usually have a financial advisor who is part of it. The model is itself multi-disciplinary
and has different assigned roles for different professionals but it works as “one stop shopping” the parties come and they can figure out the issues at once since all the relevant professionals
are involved.
The last thing I would like to say is that in the family context, very often the intake process is
almost as important as the mediation process itself. Much of the work is done before people
ever come to the room and that is in the screening or intake process. In the family context, it is
extremely important that screening takes place, since it is so important for sensitization. So in
family context, I strongly recommend that you create a system that has an intake process.

SESSION FOUR
CAPACITY BUILDING IN MEDIATION: THE ROLE OF INSTITUTE OF LEGAL
PRACTICE AND DEVELOPMENT (ILPD) by Aimable Havugiyaremye, Ag.
Rector ILPD
When we talk about training in mediation, it is in our vision and our mission. We do mediation
course in different programs. In the Diploma in Legal Practice, all people enrolled have a
module on ADR including mediation. In relation with continuous legal education, we have
conducted different trainings especially for judges and registrars. As the Inspector General said,
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there is a legal framework allowing especially registrars to do mediation but does not prevent
also judges to proceed with mediation though if you strictly interpret the law, you may think it is
only mediation is limited to divorce cases. We have conducted a training of trainers for MAJ in
partnership with MINIJUST so that they can train Abunzi committees. In relation with mediation
awareness, we have developed a mediation handbook translated in Kinyarwanda.
The main point I want to make here is that training is one thing but implementing skills is
another thing. We have trained many people even in mediation but how many have practiced on
the ground. What are the challenges we are facing to address this issue? We need to work
together to achieve what we want.

CAPACITY BUILDING IN MEDIATION: THE ROLE OF KIAC IN
CERTIFICATION OF PROFESSIONAL MEDIATORS by Dr. Fidele MASENGO,
KIAC Executive Director/ Secretary General
Why training in Mediation?
Mediation is a profession. You can be a lawyer, you can be a judge but you are not a mediator
and when you want to practice as a mediator, you need to be trained. Training in mediation will
empower future mediators with theoretical and practical skills that they need in their profession.
Why certification?
When you have a certification, you can be easily recommended. You need to go for certification
as there is one for accountants or arbitrators.
How long is the training?
KIAC organizes an initial training of six days which is around 40 hours. Five aspects are
covered: the Principles of Mediation, the Skills such as listening, communications skills and
ethical aspects to avoid open up corruption. Role Play is also key to the training. Mentorship to
allow people to master the process is also important.
We have signed a MoU with ILPD. We are also thinking to partner with other institutions.
We have now professional mediators and mediation is free of charge during a first promotional
period as awareness.
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CURRENT ISSUES AND TRENDS ON MEDIATION POLICY
Isabelle KALIHANGABO, Permanent Secretary/Ministry of Justice

Thank you the S.G of Kigali International Arbitration Centre, Aimable rector ILPD, Honorable
Judges, Distinguished Guests;
Let’s me first start by extending my greetings to you and by wishing you a happy new Year,
Happy new 2017 much blessings from God our Lord. Wish you success in all you are doing
during this year.
It gives me great pleasure and honor to be here with you today at this Seminar. Allow me first
to express my sincere gratitude to the organizers of this forum and to all those who have
contributed to make it a success.
This Seminar is particularly timely, for now is the time to consider the practicalities of the
resolution of the Fifth JLROS Peer Review Retreat in April 2016. That retreat recommended the
introduction of Compulsory Mediation in civil matters and plea-bargaining in criminal matters. In
addition, we need to consider the unique dynamics of both labor and family disputes where
alternatives to traditional dispute resolution practices have been adopted worldwide. This
conference is a welcome opportunity to consider the principles of mediation and restorative
justice and to examine how they may be best applied in the Rwandan context.
I am going to talk about issues and trends. Dr. Masengo was asking you to ask questions and I
am taking this word seriously. I am going to ask questions.
We are here as stakeholders to discuss and see what is better for our country and what is
needed as ADR mechanisms preferred by the Rwandan society.
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But before asking questions I would like to give a little background. In many ways, the Rwandan
context is unique. On the one hand, the principles of restorative justice, plea bargaining and
mediation are already well known here because of our historical culture and our more recent
experience with Gacaca, Mediation Committees of the Abunzi system, and mediation under the
Office of Ombudsman. Admissions of guilt, the involvement of the community in resolving
disputes, and reconciliation are not only familiar ideas, but they are part of the Rwandan
experience. But on the other hand, although mediation has been available for justiciable matters
for a while, it has not been generally accepted or successful. We need to discuss why?
We need to examine this gap between the cultural acceptance of ADR principles and the lack of
acceptance of ADR mechanisms in the court. We should identify the barriers, and find ways of
overcoming them so that the Rwandan legal system makes traditional Rwandan values
operational. The successful experience of the Abunzi reveals that this is not only possible, but
is a Rwandan imperative.
The barriers that we face may come in many varieties. Some barriers may be cultural, such as
the reliance on authority which often inhibits post-colonial society or the traditional King’s Court
where many Rwandans were used to say they will fight until their cause is heard and decided
by the Kind’s Court which was the Supreme Authority. I think we still have that one because if
now they don’t go to the King's Court they will go to the Supreme Court or to the Ombudsman or
even to the President’s Office seeking to be heard by his excellence the president. Equally
important is the emphasis we have needed as a nation on expanding human rights. In this
context, Rwandans look to law and the legal system as the road to a better future, and regard
anything but their “day in court” as a diminishment of important human rights.
But there are also infrastructure barriers that we must examine. To move towards a culture of
negotiation and out of court settlement, we must address not only our rules of civil and criminal
procedure, but also important structural issues such as fee structure for lawyers, legal education
and the training of mediators and the sensitization of the public.
In the current status, we have the mediation in commercial matters regulated by the Law of
2008 governing arbitration in commercial matters which gives how to conduct mediation,
mediation fees and termination regime. We have also the Mediation by Abunzi regulated by the
law of 2016 which provides for among other things, the competence, the conciliation procedure
and the appeal procedure.
The Role of the Ministry of Justice in the Office of Attorney General includes the supervision of
the activities of Abunzi, support for their performance through training and supply of equipment.
We also collaborate with MINALOC in order to monitor the activities of Abunzi.
The Ministry of Justice through its Department of Legal Affairs makes sure that a clause on
mediation is included in any agreement or contract involving Government. And advice is given
when it comes to mediate parties in a contract or another form of payment.
The Ministry of Justice takes also the lead in international mediation in matters in which the
Government is involved.
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If we try to make a comparison between commercial mediation and Abunzi mediation; Abunzi
are elected by citizens while mediation in commercial matter is conducted under the Law
governing arbitration and conciliation in commercial matters either in Ad Hoc procedure or under
KIAC Rules. But in both we need to have a mediation policy, to harmonize the existing legal
framework. There is also need to establish mechanisms for interaction between traditional
mediation and modern systems because now we have both and there is no link.
We have also lack of active participation of the civil society and academic institutions to raise
practical awareness about traditional methods of resolving disputes through research,
documentation, debates and training. This seminar is welcome; it gives us a forum for that
debate.
There is also inadequate or insufficiency on mediation processes under the laws in force.
Settlement agreements are not enforceable under the current laws and people perceived
mediation as a waste of time.
Technical Questions to be addressed:
1) For the legal and institutional framework for mediation to work effectively, do we need a
specific law on mediation or should mediation provisions be integrated into the civil Code
of procedure or in the law governing arbitration as it is now?

2) Do we need a specific coordination forum for the mediation program or are existing
institutions in the Justice Sector sufficient to provide an appropriate structure for the
mediation program?
3) Enforceability of settlement agreements: The enforceability of mediated agreements is
essential to uptake of mediation as a dispute resolution mechanism. We should consider
how to do this in the Rwandan context as it is already being done in Abunzi decisions

4)

How to start the mediation program: There are options to consider when thinking about
promoting the use of mediation. We might want to consider making mediation as a precondition for filing a case in Court. Another option to consider is where mediation is
ordered by a judge based on a screening process by the judge or the Court Registrar.
We should consider the pros and cons of these and other options and see which of them
might be appropriate in the context of Rwanda.

5) We should also consider whether to introduce mediation in all matters or start with a
pilot project in only one court context. Should we consider mediation only in the first
instance or also on appeal?
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6) Who will be our first official mediators? Should they be judges and/or private mediators?
Should we have mechanisms for co-mediation between attorney and non-attorney
mediators? How will we ensure adequate training?
These are the questions we should to which we should bring answers in this kind of
Seminar.
The Ministry of Justice received some proposals in relation to all the issues raised above but we
expected participants in this seminar to deepen each topic so that we can look deeply into the
issues and build the practice on a shared vision.
The Ministry of Justice will be more than happy to receive recommendations in this regard, and
welcomes this conference and its report into the work of our Sector.
Thank you.

DISCUSSIONS
Moderator: The first issue raised is about the legal framework of Mediation: for the legal and
institutional framework for mediation to work effectively, do we need a specific law on mediation
or should mediation provisions be integrated into the civil Code of procedure or in the law
governing arbitration as it is now
Inspector General of Courts: We have already some elements of the answer in the existing
legal framework. I think it will depend on what we want. For me, we still need a standalone
mediation framework. If mediation is introduced in courts, we will need some provisions in the
civil code procedure for commercial and civil matters. In criminal matters, if we introduce pleabargaining, what will be in the criminal procedure code will refer to the standalone law mediation
Law.
Fidele MASENGO: it is urgent that we get a policy on mediation to inform the legislation. We
need a standalone Law on mediation because the Law governing arbitration and conciliation in
commercial matters is very hard to be used now. There are many aspects to be included in this
standalone law such as principles, procedure and enforceability. This will not prevent specific
regimes in family, employment, cooperatives or Intellectual property as this is now.
Epimaque: The Law governing arbitration and conciliation in commercial matters is confusing
when it comes to Mediation and conciliation. In the Civil procedure, nothing is said about the
settlement agreement reached by parties in terms of enforceability. Some people will tell you
that it is a waste of time to go to mediation since there is no enforceability.
Francois Masabo: There is in our society new phenomena of spouse’s conflicts and most of
the time, the conflict leads to divorce. I have a suggestion to take specific and strong measures
to this specific area. I suggest a strong partnership, a multi-disciplinary approach.
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Valens Rukesha: I propose also that we have a specific law on mediation because we have
got some provisions related to mediation in different legislations that create some confusion.
Actually, there is a controversy on the meaning of the words. The Law governing arbitration and
conciliation in commercial matters does not really give clear provisions on mediation; rather it is
confusing mediation with conciliation as it is said that the meaning is the same while in practice
it is not. We also have in the Labor Law provisions whereby some people say that what the
Inspectors of Labor do is mediation. Those specific laws should include specific provisions but
refer to the general law.
Aimable Havugiyaremye: I do agree that there is a need for a general framework but the
problem will be the following: will it be a law on mediation or conciliation? That law will be a
Rwandan law. What will be the spirit behind? Mediation in Kinyarwanda will be “Ubwunzi”.
Taking into consideration of our historical background, the purpose of mediation will be to reach
an agreement or to reconcile.
Bruce Edwards: I agree with the concept that is about healing relationships and there is a large
debate in the mediation community in USA about what we are training mediators to do. The
conversation is that: are we training mediators to be transactional, to get the job done? Is
mediation success measured by one criteria alone being; did you reach an agreement? Or are
we measured the people’s performance as mediators by the success in transforming
relationship and helping people to move forward together? Those are not exclusive goals
obviously but for some, there are those mediators, commercial mediators in particular, who feel
that their charge is to get the job done, to return a signed agreement. For many others like
myself, the goal standard is, yes to try to achieve that degree of success but more importantly,
you are paying attention at that human element along the way, if we can bring healing, if we can
bring reconciliation, apology, and all those other things that are as important as the signed
agreement. So, there are these nuances and differences to consider as you define mediation
under the law. I would subscribe to the conversation point that a law will be helpful.
Bernadette UWICYEZA: the question raised by Aimable is very important because our laws,
we always have a section on purpose. Mediation should include all of these, reconciliation
aspect but also efficiency, to get an outcome that is easily enforceable. Because parties have
agreed; self-determination.
Even in the context of international practice like in Singapore, India, Ireland, USA, very often
they are using the term: Mediation rather than conciliation. The law should be a law on
mediation rather than conciliation.
Fidele MASENGO: We are moving in a field where terms matter. Actually when we say ADR, it
is a multitude of terms. There is a clear difference between Arbitration and all others but there is
no clear difference between “others” meaning; mediation, negotiation, mini-trail, med-arb…etc.
Mediation may accommodate all those others reflecting different realities but seemingly included
in mediation. Why I prefer the work “Mediation”? It is used in other laws.
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Moderator: we can consider that our recommendation is that there is a standalone law of
mediation and provisions in civil and criminal matters or specific laws will refer to this general
framework on mediation.
The next question to you by the Permanent Secretary is as follows: Do we need a specific
coordination forum for the mediation program or are existing institutions in the Justice Sector
sufficient to provide an appropriate structure for the mediation program.
Aimable Havugiyaremye: we will not need another framework since we have the Justice
Sector Secretariat that will include this aspect.
Inspector general of courts: Since we have already KIAC, it can combine Arbitration work with
the supervision of the Mediation program.
Fidele MASENGO: I just wanted to add that at policy level, we have the justice Sector
Secretariat. The issue of certification should remain to KIAC for the regulation of the practice as
a profession. For the capacity building, the Institution in charge of capacity building is also in
charge of regulation but still there is an issue of coordination.
The Permanent Secretary: We need a two level coordination; at policy level but also another
level. Using properly existing bodies might give better results and better coordination. We have
technical working groups, we can have a technical working group on mediation and KIAC
serving as the Secretariat.
Moderator: We still have questions to answer. The next one is about enforceability of
settlement agreements. The enforceability of mediated agreements is essential to uptake of
mediation as a dispute resolution mechanism. We should consider how to do this in the
Rwandan context as it is already being done in Abunzi decisions.
Inspector General of Courts: I just wanted to talk about the experience in courts with
Registrars.
The mediation is done by registrars but the settlement agreement is not self- executory, it needs
an order from the president of the court. The registrar who mediated the case drafts an order to
be signed by the President. I don’t know if this can be extended to the settlement agreement
mediated out of courts if the law says so.
Fidele Masengo: To my point of view, what is done in court cannot be done with professional
mediators we have and it is unfortunate. It is high time we introduce that because people think
mediation is a waste of time since they can start afresh with the case.
Moderator: we can note that our recommendation is that the mediation Law includes
provisions on enforceability of settlement agreements. The next question to answer is about
how to start the mediation program: There are options to consider when thinking about
promoting the use of mediation. We might want to consider making mediation as a pre-condition
for filing a case in Court. Another option to consider is where mediation is ordered by a judge
based on a screening process by the judge or the Court Registrar. We should consider the pros
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and cons of these and other options and see which of them might be appropriate in the context
of Rwanda. We should also consider whether to introduce mediation in all matters or start with
a pilot project in only one court context. Should we consider mediation only in the first instance
or also on appeal? Who will be our first official mediators? Should they be judges and/or private
mediators? Should we have mechanisms for co-mediation between attorney and non-attorney
mediators? How will we ensure adequate training?
Inspector General of Courts: Mediation is a process, the need may be before filing or even
after filing, mediation can be at any stage of court proceedings. On the issue of pilot project; we
don’t need to have a pilot project since we have already experience with court registrars. The
existing experiences in Abunzi and registrars ‘mediation will be investigated and inform the
legislative process.
Emily Jay Gould: I would say some of the pilot projects I have seen effective. Certainly in the
context of family law, a pilot project may be appropriate. Another area where a pilot project may
be useful, a pilot project may be appropriate to address the issue of making mediation
mandatory. In USA, before mediation was made mandatory, there were pilots projects around
that issue and generally speaking, the advantage of the pilot project is that you have the
opportunity to start working in a context where you have the opportunity to consider results and
change
Victor Mugabe: I saw that ILPD has a mediation skills program for judges and registrars, I am
wondering if you have any particular training package for lawyers?
Aimable Havugiyaremye: the booklet that we have developed on mediation techniques is a
general tool that can be used for lawyers also. However, when there is a specific one for
lawyers in mediation, we will look at trainers who can provide the skills.
The permanent Secretary: As we are approaching the closing of this session, I would like to
conclude on this debate. Thank you for your inputs. MINIJUST has started discussions on how
mediation could be used and preferred by the Rwandan community because now the culture is
to go to the supreme authority for a decision which takes time, money and spoils the
relationship. We have already started drafting laws and the inputs you provide are going to be
incorporated in these laws. We are also going to put in place a committee which is going to
continue the debates. I am sure that whoever will be needed to give a contribution to the team,
you will accept. Thank you for your participation.

37

CLOSING Remarks By Hon. BUSINGYE Johnston, Minister of
Justice/Attorney General

Distinguished guests, who are in the room, permit me to say how happy I am and the privilege I
feel to be part of this in the last part of the day.
Allow me to extend my appreciation to our guests, the Honorable judge Weinstein and his
colleagues who accepted to come from that far to be with us.
We appreciate your presence.
We recognize the need to introduce in our justice system these alternatives to litigating in
courts. We have a history of other similar initiatives, the gacaca courts, the Abunzi, our access
to justice programs. We continue to trust that those alternatives to litigation are good things and
we should continue to perfect them to give us the results we want.
Sometimes ago, about three years, we did a workshop on how to improve access to justice for
our citizens and we found evidence that what we are doing is good and citizens enjoy and I
continue to believe that citizens will continue to believe.
Our governance Board continue to do perception surveys about these alternatives to litigation
and it always turn out good number, overall not less than 70% of the perception index, how
citizens appreciate what these initiatives do.
So to have this opportunity again to review what we do, to infuse some new ideas in what we do
and to have expertise from across the globe, it is a move in the right direction, the lawyers, the
judges, private sector people, the civil society who are in the room, I believe a representation of
the large community that we are as Rwandans, I do hope that today, tomorrow, the third day, I
believe that eventually we will make a lot of sense.
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I am told that there are recommendations for today session on policy issues, legal framework for
mediation, enforceability for settlement agreements and so on…
I can only restate that the Ministry of Justice will continue to be part of this journey and the
recommendations that you may make to the full extend that is possible should find very
welcome reception at the Ministry of Justice for those which need the ministry’s action and for
those who will need the Ministry’s advocacy, we will continue to do advocacy and be sure that
these recommendations bear fruits.
We continue to welcome thoughts and opinions an advice in this regard, from our domestic and
international friends thus, we become better at litigation, better at mediation.
On behalf of the Government, I wish to support these initiatives and pledge to any proposal that
may help mainstream mediation, restorative justice, arbitration so that we continue to offer our
citizens affordable and accessible justice.
Our friends and colleagues from abroad, I hope that somebody this morning gave you a picture
of what Rwanda looks like in terms of the structure of our population which is not very much
educated. So these alternatives to technical litigation, these initiatives which give people voice
on their matters and a voice which is not on the periphery but right in the center of the attempt to
resolve the conflict. We think they are models which should work in this context because we
want people to understand how dispute resolution over their own dispute is going on. We don’t
want people who spectate when a dispute they are involved in is being resolved, look at
lawyers, look at judges, and look at all these technical people doing things in which there are
participants but in actual facts remain spectators. So we do hope that this kind of initiatives and
others will continue to give to our people peace, edge and ability to be in the middle of resolving
disputed they are part of.
I want to thank those who organize the conference, KIAC Secretary General and team, African
Peace Partners. Ms. Emily Jay Gould, I want to say how grateful we are that you continue to
work with us through this journey not only as a speaker but also as co-organizer. You are now
part of Rwanda.
Rwanda continues to be a home for everybody in the world; we continue to be a small
international country. We want that to become true and one of the hallmarks of an international
country is to have Ms. Gould in Rwanda and to have an International Arbitration Centre in
Rwanda, all those things that make a country, an international country.
We want to continue to attract more people and the only way we can attract more people is by
retaining those who come. Because you are here, you make us better and we also think you will
become our good ambassadors where you are, wherever you speak and we will become I hope
very good students for you and learnt whatever you have to offer. So that we can depart it all
the way to the rest of our community.
I want to recognize stakeholders, Justice Sector institutions represented by here the individuals
who are in the room. I want to be grateful to the institutions that you come from for sending you
over to be here. This demonstrates the commitment that you have always anyway
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demonstrated. When you go back; please tell those who sent you that we are grateful that they
sent you.
For those who will continue in the next sessions, I am hoping that the deliberations will become
even better as time goes on and topics keep changing.
To our Special guests I want to thank you very much once gain and wish you all the bests
during your stay in Kigali and our participants, very fruitful deliberations for those who will going
forward and others, great return to wherever you come from and passing on all the knowledge
and experience that you have shared here.
Thank you very much
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DAY 2: PRESENTATION FOR THE JUDICIARY
Session 1: Understanding the Mediation process By Hon. Judge
Weinstein and Bruce Edwards

Judge Weinstein: We very much look forward to today to share some of our experiences
about mediation in our country and in our community. We are not high priests of mediation, we
don’t know all the answers, we come here to learn about your system and to give you the
benefits of what we learnt of the last 30 years and hopefully you can get good system for
Rwanda and your courts and avoid some of the mistakes we have made and have the best
system possible.
We will really like this to be interactive; we want you to jump in and ask questions. We want to
have a dialogue with you about these issues, some of which are difficult to the courts: Should a
judge mediate a case in which he is sitting as a decision maker? What is the right moment or
the proper place for mediation, what the best time is? What are the ethical issues? Those issues
are not just unique to our system.
Bruce and I will talk about what has happened in our country during the last 30 years for you to
try to measure how that works in your culture and your systems. I travelled a lot in other
countries as Bruce did but we don’t think there is a place where the soil is better for planting the
seeds of mediation than in Rwanda. Because of your historical experience, because of the
nature of the system as you are rebuilding it and attitudes of the people that they feel
empowered, that they are themselves important in this process of rebuilding and they are not
just subject. It is just a perfect place to have mediation as alternative, as a complementary
system to the courts.
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When we started JAMS which is an association of colleagues, former judges and 25%
outstanding lawyers who decided to become mediators, many of the judges have been on the
bench for 20 years and they wanted to become mediators. We used to teach a course called:”
you are not wearing the robe anymore”. It was very important, learning the skills of being a
mediator. We know some judges who are good decision makers but they are not good at sitting
down in mediation. Not all the judicial skills are transformable so that you can be a mediator.
Not everybody needs to be a mediator
The second thing I want to say is that you can have an ADR buffet or mediation buffet and you
have many choices from community based to court ordered mediation for small cases to court
annexed mediation program where there is a little work involved and you may have a mixed
public private system for very complex cases where people want a mediation for 3 or 4 days,
the full attention they need and resources to pay for it.
The question is how you build the best alternatives and options that are complementary to the
very fine system that you have. Now when we talk to our judges, they see us as partners and
we will leave a lot of work to courts. We provide an alternative to people but we depend
completely on our success. We depend on each other to make it work and that is one thing it is
important for you to understand that there is a symbiosis that is very critical to the success of
the court mediation program and there are many different types of mediation systems we will
touch on today.
Last, I want to say, 30 years ago I was sitting as a judge and I had a very good court. We had a
huge backload, cases were very expensive and I often settled cases that were going on 3 or 4
years and always I shook my head; why didn’t they settle three years ago, all pain, all the
money could have been avoided!
I left the bench, Bruce left his law firm and 30 years later, after a lot of troubles, almost a very
single civil case in USA is mediated from little cases, domestic cases to the most complicated
sophisticated cases. But it took 30 years, it took legislation in some case, it took the support of
high judicial figures.
We are here not to preach you how this is done, no power point, we really want to give you the
flavor and answer your questions about mediation, help you to understand that mediation itself
contains many forms because the great mediators are those who are able to adapt and to
design a system for each situation that works. There are certain common things but they adapt
and are flexible in both the negotiations and in the process.
What we would like you to do is to be excited about this as a tool to the people of Rwanda that
will add a great element to their justice system and bring about more resolution in which there is
more reconciliation, consistent with a lot of the work you have already done. But the more
voluntarily resolution you have which people feel like their own resolution instead someone
imposed it on, the better and that is what we hope that you will have some excitement about.
Bruce will try to explain to you what mediation is, what are the dangers, what are the challenges
and what’s pay off if it is successful. We would like you to ultimately be excited not only about
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mediation but about developing your mediation skills so that you can say I am a pretty good
judge but in last couple of years, I learnt how to be a pretty good mediator also, and that adds to
your assets as a judge.
Bruce Edwards: The presence of his Lordship yesterday, the presence of the Minister of
Justice speaks values of their commitment to the mediation process and as a Judge Weinstein
said, I had the privilege of teaching ADR in the world around including USA and nowhere Have I
found a cultural commitment to mediation like it seems to exist in Rwanda and nowhere have I
found the seeds already germinating to such an extent that it seems to be germinating in
Rwanda.
Today’s exercise is one of co-creation. What ideas, what lessons can we draw from each other
in this process so that these lessons can pass through the filters of your own culture and your
institutional needs so you can adopt best practices because those best practices are what you
are aspiring to.
My background before Law is sociology. As a young lawyer, I trained at Law School to become
a litigator because in those days 90% of Law Schools were producing litigators. I can recall
some of those early days where I was representing a client and I was worried how my client was
distanced from the dispute resolution process. For example, the client was sitting out in the hall
way in the court when I was going to talk to the judge about his future. Why nobody took a
moment to talk to that person in any meaningful way other than asking him questions or force
him in some form of discovery process? And I started to think about this from a sociologist
perspective.
My sociology background included studying on what people go through when they are near
death and there was a famous blog in USA on the process of death and dying. It describes
certain psychological stages that people went through where they were experiencing trauma in
their illness life. It starts with denial and depression and moves through identifiable stages
before people could get to a moment of acceptance. And with psychological background, I
thought there is a better way to involve people in this process of mediation if we could somehow
help people to move through these psychological stages at the same time pay attention to the
facts, to the law and other important considerations around their cases, we could threat the
whole, offer them a solution that brought psychological healing and at the same time brought
that legal relief.
So we found out how to design a process that will address those needs and the process that we
describe “mediation” is a result of that thinking. We have this process where we bring people
into the conversation and perhaps for the first time in a conflict, we offer them a listing in an
empathetic way and we not only allow them but encourage them to have a face to face with the
other side and somehow this process helps to reduce diminization that often involve conflicts
and ultimately by bringing people close together, we help to form options that are not win-lose
necessarily but are creative. What we found was that those cases that were going on for many
years are resolved in one single day not always but very often.
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We have been in a variety of sitting over the years, using a variety of mediation processes,
sometimes working closely with judges or our community, sometimes working distinctly in
private mediation but always working with these concepts that mediation has two fundamental
characteristics. It is an interests based process which means we attend primarily to what the
basic interests of parties are, we spent time exploring what those interests are and help design
the process.
The second component that is significant is self-determination meaning involving people in
making decisions. Again for my early years as a lawyer, I was shocked to see how many times
our system of justice delivered an answer by telling somebody what is right for them and what
happen in this environment, people disagree and will go to the next court because they never
had that opportunity to work through an interests based discussion that address fundamental
needs. Those are the two fundamental principles that we try to promote in these mediation
process.
A long the way we will talk about emotions because they are a fundamental component of a
conflict.
The goal of today’s conversation is to offer the best examples, the best practices. We will talk
about training, ethical issues in mediation; all those will be shared with you in an effort to help
you build this wonderful revolution you started towards adapting mediation not only at
community level but also in civil justice system.
Let’s start by discussing a typical mediation; commercial mediation. Mediation is in terms of its
forms a variety of processes, from community mediation where people are not represented by
lawyers, family mediation and commercial mediation.
What is unique about commercial mediation is that; for a variety of reasons, is more condensed
and it is more interactive at some point reaching out to all stakeholders, having a conversation
typically before we get to mediation to make sure that whatever questions have answers can be
answered so people are best prepared to have a meaningful dialogue when they arrive to the
table together. From there we talk to them about the process, what the mediation process will
look like.
There is a big conversation in our country about whether or not there should be an opening
session with everybody together in the same room. For the reasons we will talk about, today we
typically encourage that, we try to bring people face to face in an environment where they can
hear from each other for the first time, then come private meeting for private conversation and
get even further into the issues that are involved, explore interests that people have
confidentially and really it looks like diplomacy, bring back people together as needed for face to
face conversations, separating them, etc. Judgments fall over the course of the day but ideally
leading to a discussion about what is possible. The vast majority of those processes take place
over the course of a single day.
Judge Weinstein: What does a typical mediation look like? You bring people in with their
lawyers and the first thing to do is to get them to relax because of the experience they have with
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judges, who are seen as someone highly powerful, making a decision for them. They are
intimidating.
The first thing I do is to let them introduce themselves, ask questions about who they are, what
they are doing, their children, anything out of the dispute and you can see that people began
relaxing while asking easy questions about themselves. The lawyers are nervous because you
are talking with their clients but you can see the person on the other side feeling somebody is
listening to me, someone finds interests in me.
Then I explain the Rules of mediation so that people understand that this is different from the
courts, this is voluntary and at the end of the day, you can have a choice and options but with
the advice of your lawyers and your common sense you can decide. I might give you my advice
or what I think about this if you ask me but you have the power today a long with the woman or
the man on the other side who is the plaintiff suing you in this case. The other thing to
understand is that this is confidential so you can feel free to say what you think and the lawyer
can be free to offer compromises and this will not be used against you. People are freed up to
both make compromise and when it works, the whole atmosphere changes.
It doesn’t mean we don’t have disagreements but the whole atmosphere starting with relaxing
people, explaining the ground rules and opportunity to be heard is different from what happens
in the courts.
One of the difficult things in mediation is to have patience, you make people relax, you explain
the rules, they have to tell their story and you listen, give people the impression that you are
listening to them. The really good mediators I know are able, after they have heard what
someone has said, they narrow them back in a way that they show that they have heard what
has been said but they take out some of unnecessary tones and they give it back to them,
beginning to put the seeds of resolution into it. It is a process.
In an ideal situation, you begin the process of negotiation, you separate the parties. I normally
ask them for a demand, the plaintiff. Then I go to the other room and deliver the offer and ask
the counteroffer. You as a mediator instead of coming in and dictating a result, I try to move
them to their own resolution.
This is a typical day of mediation whether it is a big billion dollars or a small case. There are
certain common things of listening, letting people tell their story, having them understand the
rules, empowering them saying then what is their role in fashioning the resolution and how do
you make sure that the resolution is ethical, keeping to the law ?, how do you guide them to the
resolution and ensure that there is no abuse? going on in this and at the same time it is their
own resolution. When that works, when people leave each other shaking hands, it is a good
moment. Not everything is compromisable but often parties come in and realize they can settle.
Bruce Edwards: That is a great example of what we do day in day out but how difficult is it for
a sitting judge to offer that kind of services not because they don’t want but most of sitting
judges don’t have time. But if you think in terms of private mediation, the opportunity to create
this safe environment for people to come into where they are protected and have the
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opportunity to be encouraged to participate is unique in our legal system. This idea of
mediators, the best ones as being empathetic listeners without judgments, listening with
empathy, listing with commitment and mind, really try to help get the true interests of what is
going on. If I teach a mediation course of 5 days, I will spend 2 days on listening.
Judge Weinstein: all this is about when you listen and hear, that means that once they have
told their story and they have been heard, they are often ready to have their expectations lower,
to accept more creative solutions, to make peace and reconciliation.
Bruce Edwards: we are working on overriding levels. You may be talking with lawyers about
facts and laws and rights of the parties. At the same time, you may be working with parties to
help bring them together and have consciousness that plays out their interests. Because of the
mediation goal being an agreed upon resolution outcome and reconciliation and healing
between parties are not natural, there are the goal standards we aspire to; to bring a resolution
to a litigated case at the same time bringing healing among parties.
Bruce Edwards: Judge, after 30 years, what can you share about the transition between the
role of judge and the role of mediator in mediation?
Judge Weinstein: It is important to take training but not everybody can be a mediator. The
quality of empathy can be developed but it is not for everybody.

DISCUSSIONS
Question one: I have a series of questions about mediation. First to be a good mediator, does
personality matter more than skills? How crucial is the presence of lawyers? Is mediation in your
country used in all fields?
Bruce Edwards: when I was young lawyer, my senior partner in the law firm told me: Don’t try
to be someone else, be yourself but the best of yourself. How Judge Weinstein works will be
different from how I work as a mediator. Yes, personality is central to who you are and the job
you do and ultimately your success but under that umbrella, there is room for all different kind of
personalities.
As mediators, we bring variety of skills, some legal skills meaning that as lawyers and judges,
we understand the role of the law in this conversation but that is. There are other issues
motivating people in decisions, emotions being the key one, often people culture background,
how they communicate, different variables we need certainly to be attentive to while working
with people and look for opportunity to build bridges. So understanding psychology is important
but not so much about conversation on psychology, it is more the basics, how to communicate
with people, what motivates them, how do we get them to their own interests. Those are skills
that one should develop but you don’t need a license in psychology. What I intend to do is very
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much understanding the role of emotions in mediation. Do understand that the best mediators
are those who really understand in a very practical way how those things work.
Judge Weinstein: We found techniques that can accommodate any dispute. Even if the case is
not settled, parties often narrow the issues, have a better understanding, and may make
progress towards making peace, etc.
The second thing we learnt over a period of time is that there is no ideal time for when to
mediate and most of us think earlier the better but there are some cases where the lawyers may
very legitimately say: “let’s take one deposition or find out how to get documents to review
before we can have a meaningful mediation”. But generally, we can start very early the process
and if not settled use phone calls and get parties and lawyers think about a solution.
About personality, don’t be intimidated. Some very successful mediators with their listening
skills, honesty, and integrity make themselves very ineffective mediators.
Question 2: I would like to know if before starting, you did training in mediation and what kind of
training?
Bruce Edwards: Personally, when we started mediation 30 years ago, nobody really knew
what it is. It was not a define industry; people even often confused the words mediation and
meditation. I searched and didn’t find any kind of course on conflict resolution. I took a course in
family mediation and a course from a gentlemen working in prison rights. So, I didn’t have a lot
of opportunity to do training. Now there are a lot of trainings available and I firmly believe that
training is central.
Most people do not appreciate how different the mediation profession is and the different set of
skills that are required to effectively operate as a mediator in contrast to being a judge or lawyer.
One of the key points in mediation is the importance of quality education in mediation and the
40 hours training is the beginning and not the end. Yesterday I talked about the experience of
other countries such as Austria where you need 500 hours on fundamentals of mediation before
registering with the Ministry of Justice as mediators or other countries where mediation is
mandatory with high requirements in training.
Judge Weinstein: Good training is critical and the challenge here is how we create that training
in a practical basis. There has to be a minimum quality of training. The challenge for the people
who will implement the mediation here will be to create this opportunity for judges willing to do
mediation to have enough training to be ready. We have some ideas about that. Bruce and
Suzan produced a 50 hours online training course. This may be a good training along with some
face to face training.
Question3: According to what you say, a mediator must create a good environment. My
question is how can one conduct mediation as a judge, during the hearing while people are
waiting in the court room?
Judge Weinstein: We are not suggesting turning your court room and your daily practice into
mediation practice and sometime a court room is probably not a good place for people to be
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mediated. You might have to create days and time where people who are available for
mediation do mediation in a place different from the court and in a different set. In the long run,
you will be saving a lot of time for the courts.
Bruce Edwards: In my community some days a judge called me and brief me about the case
and ask me to help. Then I receive people in my office or the judge asks me to go in court
house and work with him on the case. So there are a number of ways to work with judges.
Chief Justice: The question raised by the president of the commercial court is that people
wanted to hear how mediation can be done, whether court annexed or private mediation. Is it
possible to have the two types of mediation?
Bruce Edwards: We have about three types of mediation. Ideally you will have a range of
choices depending on your own analysis. If the parties could afford it and there was a good
private commercial mediation system up there, you could refer them and say: I want this case
mediated and I let you choose where you want to go. And come back in 30 days and tell me in
good faith what happened. Then, there could be a court annexed mediation program. There is
an interesting question that is confusing. When you say court mediation, that means I am going
to mediate my own case or I am going to assign the case to a program of mediation in the court,
judges available on certain days of the week to mediate cases. There are people who are
against the idea of judges mediating their own cases but you can take a particular case where
the lawyers trust you and want you to do some so.
Ideally, a good commercial mediation option with some trained and trusted people may be
retired judges may be better. In terms of court annexed mediation, there are a number of
modalities. Some have certified lawyers trained as mediators. In family law, there is another
model but judges must know what is available. At the beginning, there is a way to do even
without a lot of resources
Judge Weinstein: It is ideal to have a nice place but I mediate in the jungle, in stadium, on the
grass. It helps to have a nice place but you do the best you can if you respect people and you
make them feel comfortable about the process. In other words, it helps to have a nice place but
it is not a reason not to do mediation.
Bruce Edwards; It seems that there is a very specific number of actions. Probably the easiest
will be a court connected mediation program coming from judges themselves. In this case, in
our country, there will be a department physically available. The next possibility is to refer cases
to private mediation to the extent that the law permits that. The other option is court annexed
mediation program relying on volunteers or paid staff mediators from the lower court to the
appellate level. Whether it is staff attorney or volunteer, the space is a very real consideration
but not a limiting factor. We have all mediated cases in a quiet corner of a small room; even in a
hall you can have a private conversation. The Court room is not open the whole day and it can
be used when there is no hearing.
Judge Weinstein: I have a suggestion, the idea of having few judges available for mediation at
the start to get people and lawyers excited about the process. You can start in this country with
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a first the court annex program, being well trained judges overseeing it, and then slowly the
private mediation will develop.
Judge Rutazana Angelique: I would like to know whether in your career, you have mediated
parties without lawyers present.
Judge Weinstein: We have done both. Sometimes clients come with their lawyers, sometimes
without lawyers. You must pay attention to ethical issues. You can mediate without lawyers very
successfully but I always ask lawyers: do you mind if I talk to your client?
Judge Kamere Emmanuel: About mediation in commercial courts, mediation can be done
during preliminary hearing. It becomes difficult for a judge to initiate the process and it is
forbidden for a judge to talk to parties separately. We need to think deeply about this to find a
solution. Another question is about the role of third party and evidence. The last question is
about the scope of mediation.
Bruce Edwards: One of the things we do before mediation, we will call lawyers and ask who
will come, so you can anticipate to know who will be there, what will be the sitting. I do
conference call to address preliminary issues, experts can be present. The Idea of inviting all
stakeholders is important and in some culture, people are community oriented in making
decisions.
The preparation and the design of the process has something to do with the success of
mediation as mediation itself.
Judge Charles Kaliwabo: It is a question of curiosity. Are parties in your country willing to go
to mediation? If yes, is it because of cost effectiveness?
Judge Weinstein: If the question is if mediation is cost effective, in most instances, mediation is
far cheaper than going to litigation. Sometimes, people don’t know the alternative to courts and
we need to talk to them to develop trust.
Fidele Masengo: How a shift mentality from a lawyer to mediator has been made. What are
the tips to make sure that the change is done?
Bruce Edwards: When I started mediation 30 years ago, lawyers were resistant to change,
particularly people who have been in the profession for many years. We met people who told us
that they will never mediate. They put up every conceivable resistance, roadblocks to the
invitation to mediate. They thought they are litigators and mediation is not for them.
If you have to rely on the Bar alone to come to the mediation table, it might take much longer to
develop mediation practice. What we did instead, we went to some of the consumers of legal
services; the corporations, the insurance companies. We went to those people and convinced
them of why the process makes sense so much.
It is a paradigm shift for lawyers who have been trained exclusively in litigation and developed
their career path in litigation mindset. When I started this process, people didn’t know what
mediation is. Law Schools curricula thought it was arbitration, may be sometimes thought it was
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negotiation, nothing about another dispute resolution. Nothing was done in courts about
mediation. Fifteen years later, we saw the practice developing. Courts will require mediation;
Law Schools started to offer courses in ADR options including mediation. Slowly, you could see
a culture starting to evolve and mediation was becoming accepted.
Today interestingly, there are a number of lawyers trained to be litigators but because the
expenses of litigation, they may never see the inside of the court room. In fact, the best chance
to be an advocate for clients might be in the context of mediation or arbitration. Therefore, we
say to those young lawyers: if you want to learn advocacy skills, develop them in the context to
become mediation advocate. Slowly, over time, we see people coming to the mediation
process, those who earlier were not willing to consider it. In fact, I was Chairman of JAMS; part
of my job was to review the resumes of mediators who wanted to join our organization. Many of
them were lawyers who 30 years ago told us they have nothing to do with mediation. Now the
industry has evolved to a point where not only are they willing to accept mediation but they are
willing to be trained in mediation. There will be some people who will never embrace mediation
but hopefully a new generation with a different educational background will recognize the
paradigm shift. The fact that within 30 years, mediation has become a stable of the American
legal system speaks values about the power of the process itself. If we can fundamentally shift
the American legal system in that short time, it is not about us, it is about the power of the
process and its ability to bring about justice, cost and timely results.
Fidele Masengo: Mediation by registrars in Rwanda is perceived as a pre-trial formality, how
could your advice us about this?
Bruce Edwards: It is a matter of how you explain the process to people and ask parties to give
you feedback. All this starts with the perception of the process, if you believe in the process, you
will find a way to explain to people how powerful it is.
Inspector General of Courts: Legal professionals have a mindset that what is right is what is
legal, how you deal with that in this process of mindset shift?
Bruce Edwards: It is important to start with understanding that in this process, there is an
important role of the law and individual rights and therefore a role for lawyers in many instances.
The mediation process is not intended to do away with the law or individuals rights; it is
complementary to those rights. For a number of individuals in conflict, beyond the law, there are
a number of considerations on how to resolve this conflict. In family matters for example, people
can make a compromise of legal rights for other considerations.
Question from a registrar: It is not easy to create the trust, what can we do to be seen really
as mediator?
Inspector General of Courts: After this session, you will be able to create trust and this will
come also with practice. May be our practice in courts also needs to change. Registrars ask
parties if they are willing to mediate while other people are waiting. Even ourselves, we do our
work as a formality.
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Registrar Supreme Courts: Can private mediators mediate litigated cases? Another
observation, I only ask people if they want to go to mediation. May be the first communication
can be electronically at the time of filing so that we can know early enough those who are
coming for mediation and registrars can have a better preparation.
Inspector General of Courts: New setting on mediation can be entered into the system for
that purpose but the problem is that if we do so with an automatic system, we will lose the
opportunity to meet people and create trust about the process.
Bruce Edwards: This question seems to be the appropriate time to educate people about
mediation. There are some courts where at time of filing, they give material to explain the
options available. In some countries, lawyers are required to show a video on the process and
then the client is informed. It may be also a brochure available with registrars and this can be
prepared with all people involved in mediation. In other countries, the appropriate time is when
the case is assigned a date for trial. The judge asks parties to go for mediation first.
As judges, you should be aware of the enforceability of the settlement agreement. It is important
to train mediators but also to ensure that settlement agreements are sustainable. In USA as
people move from the disagreements to settlement, they don’t want to go back but now parties
sign a settlement agreement. For mediation conducted under the supervision of courts, the
settlement agreements are entered into a judgment of the court. The problem may be here
where mediation is out of the court or out of arbitration. It may be resolved by legislation.
Question by a registrar: we have many types of mediation court annexed mediation, private
mediation, registrar’s mediation. What might be the preferred process?
Bruce Edwards: This is between time, resources and costs. If you look at this private
mediation, you have people that may be skilled in negotiation, people who want more time to go
deeply into the process and have resource to pay for that. People should afford private
mediation. There is a cost while court annexed mediation may be cheaper. You can also
combine both.
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Session 2: ADR in criminal Law context, plea bargaining and restorative
Justice, Trauma - informed mediation by Emily J Gould
[PowerPoint presentation in the Appendix]
I am an American attorney who became a mediator, and six years ago, I came to Rwanda and
started working in in civil society mediation at community level. I live in the USA and come in
Rwanda three times a year. I was here last summer and I had the opportunity to plan this
conference with Dr. Fidele Masengo. I am really pleased to be here and I want just to explain a
little bit the context in which the agenda of this seminar has been created and why I am going to
switch topics from all this discussion on civil mediation to a topic about the criminal context. Dr.
Masengo put together a multi-stakeholder planning team and as part of the planning process I
learned from the Inspector General of Courts and the Permanent Secretary MINIJUST, that
there is an interest in instituting plea bargaining in this country. Since I have been a criminal
prosecutor in USA, I felt that I was in position to address this request and say something about
plea-bargaining here.
Conceptually, plea-bargaining and mediation are both two forms of pre-trial settlement, but one
takes place in the civil context and the other takes place in the criminal context. Sometimes you
hear the word mediation in the criminal context, but that usually refers to victim-offender
mediation, which usually happens post- sentencing, not pre-trial. For example, in the case of a
rape of a sister by her brother, once the brother is prosecuted and sentenced and in jail, there
might be a reason to consider mediation between the victim and offender since in addition to
those roles, they are also family. There is a global organization called International Prison
Fellowship doing such processes.
Plea-bargaining in the criminal context is done by the prosecutor in the USA. When I was a
prosecutor in USA where plea–bargaining is a tradition and not an innovation, I would come
every morning to court and spend my morning before trial by receiving criminal defendant
attorneys. The criminal defense attorney will come before me and tell me the case they have
and I will fish it out from the pile and the first question they will ask is: What are you looking for?
Then starts the bargaining process and as the prosecutor, I was expected to make the first offer.
My job was to look at the file ahead of time and make my own judgment. In USA, Pleabargaining vests discretion in the prosecutor. All prosecutors have this discretion and were
expected to use it, to evaluate files, what are the strengths of the case, who is the person
charged, what sentence will actually be proportional to the crime and based on my sense of
whether or not this is a case I want to take to trial or not, I will propose a deal and the bargaining
will begin.
Traditionally, there are certain benefits to plea-bargaining. Plea bargaining saves the time of trial
and this can be of benefit to the court, the victim and the offender. This also represents a cost
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savings to the public. It not only saves the cost of judicial resources conducting the trial, but also
saves the cost of multiple appeals.
There are usually a series of questions that the judge will ask the criminal defendant before
accepting the plea in order to minimize the degree to which the criminal defendant can later
challenge the plea. Another Idea behind plea bargaining is the idea of making the punishment
proportional to the crime, which is a basic principle of justice.
Plea-bargaining, as I said, is a historical institution and not an innovation, but it has matured as
a process over time. One of the ways it has matured is by creating opportunity for better victim
and community involvement. In the traditional criminal process, the victim may be nothing more
than a witness, and have no other role in the court context. But as law enforcement matured
and particularly in USA as we started to look at crimes against women and children, we began
to understand that law enforcement has an obligation to the victim that can’t be overlooked, by
taking into account the victim's perspective. And this became a process in all our justice system
not just in plea-bargaining. In sentencing, more and more in USA, the impact of the crime on the
victim is taken into consideration. That process is integrated into plea-bargaining as well and so,
it gives an opportunity to the prosecutor to talk to the victim, to take into consideration the victim
position as the prosecution takes a decision on how to resolve the case.
I heard that Rwanda was looking at the plea-bargaining implemented in Uganda and I was
interested to see that not only are they involving the victim but also the community impacted by
the crime by having community members involved.
Because of the Rwandan context and because of the experience of Gacaca and Abunzi system,
as you consider plea bargaining as a possibility for your justice system, it seems to me that you
might think how you want your own version of plea-bargaining. In that regard I want to just
introduce you to another concept and that is restorative justice which perhaps is familiar to you
but I want to explain how this concept might apply in the plea bargaining context.
Restorative Justice is a term known internationally as a kind of Alternative Dispute Resolution
and, although principles of restorative justice apply not only in criminal context, in recent years it
has been used primarily in criminal context. There are certain principles of restorative justice
that I think resonate in the Rwandan context.
The first idea is that the crime or wrongdoing harms not only the victim, but also the
relationships involved. Therefore, restorative justice focuses on repairing relationships.
The second idea is that with wrongdoing comes obligations. When we do something wrong, we
bring upon ourselves shame and the natural human impose is to relieve oneself of shame,
which creates the obligation to make things right to take responsibility.
The third principle is that the harm impacts not only the victim and offender but also the
community. When you impact relationships, you impact the community. So, in the restorative
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justice model, the community has always a seat at the table in the process of figuring out how to
address the harm through some form of responsible behavior.
I have studied the restorative justice model and shared it with my Rwandan partner
organization, a local NGO in Rubavu. They call this process “Gacaca for life.” So we have some
experience with seeing how this model can be used even outside the criminal context and it
seems to fit very easily into the Rwandan context.
I would like to add that this restorative justice model has also been used in family mediation
matters around the world. So, it is not just criminal. It is a standalone concept you might
investigate as you develop your family mediation program.

DISCUSSIONS
Chief Justice: I think in practice everybody here is familiar with restorative Justice because of
Gacaca, although Gacaca was not direct plea-bargaining between the prosecutor and the
defense. There was a provision of guilt-plea, confession, showing remorse and asking for
forgiveness usually to the victim and the community. So the person, who showed remorse
would get a reduced sentence, would even have the possibility of doing community services as
part of the punishment instead of spending all the time in prison.
The purpose was actually to reconcile the parties; a major part of this process was to restore
relationship between the community and the perpetrator not just punishment. So you brought
our attention to the fact that we can apply this experience of Gacaca to other situations of
crimes and our people, in terms of both perpetrators of crimes and victims in general, not to say
that restorative justice has just to do with genocide but it is something that should be part of our
culture and continue to be part of our criminal justice system.
Emily J Gould: Yes you can apply the concept to crimes other than genocide crimes and there
would be other models around the world you can look at based on the excellence with which
you have built Gacaca.
Question 2: How is plea bargaining binding as far as the judge is concerned. Can a judge
change the bargaining?
Emily J. Gould: Generally speaking, the bargaining is happening between the prosecutor and
the defense attorney. It is a state and criminal defendant attorney negotiating two things. It could
be the sentence recommendation or the charges. One of the things that struck me in the
Ugandan Model is that the judge can only accept or reject the sentence. My understanding of
this is that the mechanism has been set up to prevent the possibility of corruption. Initially the
judge had discretion and this completely undermined the process because the prosecutor and
the criminal defendant negotiated something and the judges do something else. There was no
incentive for the criminal defendant to enter really into the plea. There has to be a mechanism or
54

the criminal defendant to have trust that they can get the sentence that has been negotiated for.
But again to avoid the possibility that the prosecutor and the criminal defendant could work
something that is against the interests of justice, you might want to give to the judge the
possibility to decline the recommendation.
I would say that for that to work, it does need to be binding with the exception that the Judge
can decline. I actually like the Ugandan Model; you might want to consider it.
Chief Justice: If the Judge declines the recommendation, what is the alternative?
EmilyJ.Gould: I would just need to refresh my memory. In USA, it was just a routine for the
prosecutor’s recommendation to be accepted, I don’t even remember if it was a matter of law or
just a matter of practice. There is an issue of fairness. Certainly before the defendant enters a
plea, they need to know what can happen. Otherwise, it is not a knowing and voluntary plea and
the whole basis under our constitution is that the court can’t accept a plea unless it is knowingly
and voluntarily.
I just now want to say something about trauma and trauma in dispute resolution. I think it is
important to consider trauma in the criminal context because the consequence of violence is
trauma and very often crime is traumatic.
There is something we are learning about trauma in society not only in law enforcement and I
think it is really important for the entire Justice process to take into consideration both on civil
and criminal side. Trauma is a physiological process. When people are traumatized, you can’t
talk to them and ask them not to be traumatized.
Trauma is a reality in all countries and one thing we are learning is that trauma is transmitted
between generations. Trauma impacts the genetic process and it is particularly important to
recognize trauma.
Part of the nature of trauma is that it undermines the person’s experience of personal safety. So
body chemistry responds to the present moment as if one is unsafe even if by objective
circumstances, one is safe. The ability to engage in strategic thinking is not there. So if you are
in the middle of a mediation or restorative justice process, you need to understand that a
physiological event is happening and you need to be interrupted in order for the person to be
able to engage again in the same way with others in the room
Another thing is that one of the symptoms of trauma is constant conflict. And when mediating,
we need to have a trauma informed approach (see session day one).
What I want to draw attention to is that there are traditional signs of trauma that we might all
recognize, but there are other symptoms of trauma we might not recognize when they present
themselves in mediation or restorative approach. We need to learn a trauma -informed
approach.
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The first aspect of a trauma - informed system is acknowledgment of the reality of both
individual and cultural trauma. Just overcoming the stigma that attaches to trauma as a mental
illness is an important predicate to becoming skillful with this reality.
The second thing is to be prepared to recognize all different kind of signs of trauma you might
see and to understand how this might play out in dispute resolution.
A trauma - informed system has developed mechanisms to respond appropriately to trauma as
a trauma and not as a bad behavior.
The last understanding is that a trauma - informed system creates mechanisms that are not in
themselves re- traumatizing.

CLOSING REMARKS BY THE CHIEF JUSTICE
I am very happy that this series of Seminar took place. It is clear that there was a lot of interest
from what was going on. I never saw you having so much interest in a seminar, asking so many
questions. It is clear that you are interested in this topic.
I want to thank first the organizers of this seminar, Emily J Gould and Dr Fidele Masengo who
thought about it, mobilized funds and made sure that it happened.
I want also to thank our facilitators who used their own funds to come to us and share with us
their accumulated experience.
Last I want to thank you all participants because you have been a very good audience. I hope
the interest you have showed will continue and with the experience we have learnt, more ideas
will be generated so that we can make mediation part of our legal system, part of the ways we
resolved disputes in our country
I am confident that this is not the end, the collaboration we started will continue and we will
continue to seek advice from our friends and that we shall find ways to make this work.
Thank you
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Day 3: MEDIATION ADVOCACY
By Hon. Judge Weinstein and Bruce Edwards
Judge Weinstein: We have been here for 3 days now, the first day with government officials,
the second day with many of the judges we had the pleasure to interact with. Judges were
responsive, asked questions, discussed with us and we expect the same from you. We want to
hear from you lawyers of Rwanda, a party discussion about some of the issues that have been
raised about whether mediation has been developed in Rwanda. We will talk about it because
we don’t think the best thing to say now is that mediation takes over in Rwanda while people are
not trained, they don’t know how to do the process.
Mediation is a phased process that has to be carefully done and we have wonderful people here
who are working with that spirit, we have the endorsement and the sponsorship of some kinds
of mediation by both the Chief Justice and the Minister of Justice but, what types and why, when
and how and whether mediation is court annexed mediation, whether it is private commercial
mediation, whether it is community mediation with small cases outside the courts, they are all
different modalities we will discuss. Today we will focus more on commercial mediation and just
understand that mediation can be many things, it can be practiced in many ways and has many
phases to it.
All we want you all to take home today is that after we had a discussion you should be excited
about the opportunity of mediation, that you see it as another skill you can use as good lawyers.
But it is not automatic that because you are good litigator and a good trial lawyer, that you can
be a good mediator or a good mediation advocate.
We will make a distinction between the action of being a mediator and being a mediation
advocate or lawyer in mediation.
To be a good mediation advocate takes different skills set than being a good litigator. We have
a lot of people in USA who have said: “litigation is for men and mediation is for women, I am a
trial lawyer”. Today most commercial lawyers will tell you that they will settle 95% of their cases,
may be they go to trial twice a year.
30 years ago, when we started mediation, the situation was different. I left the bench after 15
years and Bruce left a good practice in a law firm and they told us you are crazy. We had the
same problems you do have now, in many ways, changing an institution from a litigation
oriented courts system to one where mediation was complementary.
We need the court system as mediators. We can’t mediate cases successfully unless we have
the court system to enforce it and a court system to compare when people have choice of what
they want to do. “Do you want to take 500$ now or you do want to go to court where may be you
will get 1500$ but it will be in two years, now and when you actually win and the meantime, you
will not have relationship with the person you sue?”. You have an option now and a good option.
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What Bruce and I can try to do is to show you how much mediation is good at creating good
options for people not in a every case but in many cases and how much better the results when
you get to a mediated settlement, for your client, how much better the resolution is and no
country in the world knows better than you Rwandans the importance of resolution, forgiveness,
moving on and how hard that is in litigation.
Rwanda is really the best land for mediation to prosper but we understand that it can’t happen
over a night. Most of lawyers in USA, the ones who opposed us at the beginning so much, as
they became part of the process, as they saw their cases settled, they began to think, we are
better off getting a settlement now in the first year instead of spending five years in litigation with
uncertainty on the outcome. So it is a process.
What we want to do today is not only to give you some of the ideas about mediation but to
answer your legitimate questions about how you legitimately get rewarded for using the
mediation system, how it can be fair and ethical, what are the benefits to the court and the
justice system in general, which client does need it, what cases really should go on to court to
get decision because we don’t believe everybody can compromise on everything, not at all but
everybody probably deserves to go into the right form and find out what the best options are and
that is our role as mediators, to give the best options and then your clients make the decisions
with you advice. Mediation is voluntary.
The other thing we will talk about is what skills that a lawyer needs to be a good mediation
advocate and win in mediation; meaning how you can bring back a very reasonable and
creative option to your client. That is winning in mediation because then your client has decent
alternative to the risks in litigation.
We want this to be a dialogue, let’s have a good party discussion and hopefully we will come out
here with good ideas of what mediation is about and how it can be helpful to you in your practice
in law.
Bruce Edwards: Welcome, we appreciate your kind invitation to be here and thank you for your
kind remarks.
I spent about 10 years of my life in training, before Law, I was in Psychology and three years in
law School but I took nothing in courses other than how to become in fact litigator. I worked for
ten years in a large Law Firm in San Francisco where about 90% of my partners including
myself did nothing else than litigating cases for their clients.
Through those early days and that litigation process, I really found a certain lack and whether it
was a day I will go out to the courthouse and disappear in the judge private chamber to talk
about dispensation of my clients’ cases without them really being involved or with other
processes where parties will depose under oath and never really had a chance to have
someone listening to them. I felt always that something is missing and because of my
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background in psychology, I started thinking about what people need when they are in conflicts
(See day one Bruce session). I tried to define a process that will take into consideration what
people actually need and I started with the idea that what people need is to be listened to. The
type of listening I am talking about is not the type of listening we are trained in Law School to
do. To truly be empathetic listeners, to listen to somebody without judgment, without agenda is
something that takes hard work and energy.
We decided that this process we called “mediation” will draw from some of the community
based mediation programs, some of the therapeutic sciences while still holding there the role of
law in the process meaning we include lawyers, we talked about the rule of law, we talked about
individual rights but we included more in the conversation to truly find out where people interests
were and ultimately what is going to take for them to feel like they are part of this process.
I got to that point in my career where I decided to walk away from my job. You can imagine the
response of my parents when they called me to have an answer. What are you doing? You went
to School for 7 years, spent 10 years trying to become a partner in law firm, you represent
national clients and now you are walking on the street trying to do this process nobody knows
anything about? I said yes. So that was early days when Judge and I would look around at the
universe of lawyers in our town and beyond and nobody knew what mediation was. Lawyers
were committed to this concept of litigation as the only way to try to resolve their clients’
interests and so, one person at a time, one company at a time, we tried to educate people about
what mediation was and why it could work for them.
It has taken us 30 years to be where we are now but to put in perspective, in USA, we have
200 years of American Jurisprudence, a system based really on litigation premise, but in the last
25 to 30 years, we have been able to show the appropriate role of mediation.
So what we can do today is to explain to you what mediation is and why it is so powerful. We
are not telling you that every one of you needs to become a mediator and I tell you right now
that the skills set you have as lawyers are different from the skills set you need to become a
mediator or an advocate in mediation and this require substantial training.
The most lawyers in USA trained in litigation at law school will probably not find themselves in
court room, very often if at all because of the costs of litigation and delays associated to it, yet
the same lawyers will find advocacy skills in mediation process but it is a different environment
and different skills set. So again understand this process and look for opportunity to develop it
and apply it for your clients ‘benefits.
As Judge said, Rwanda is a unique environment for variety of reasons. You have a wellestablished community mediation program. Today we will share with you experiences about
those kinds of lessons and you will put them in play in the world of commercial litigation where
great things can happen.
Finally, I would say, the Minister of Justice was here two days ago, for the last two days, his
Lordship the Chief Justice and the kind of support and momentum at the top in this country
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towards mediation is amazing to witness and certainly nothing like this, judge and I experienced
in our culture as we intended to build mediation.
Judge Weinstein: I am not sure that the same skills set that you use as litigator necessarily
serve you well in mediation. As we talk about mediation, many good lawyers that I know resist
the process because they can’t work out of litigation. Actually, Bruce and I spent a lot of our
time to try to train first mediators but now we are working on training lawyers to be good
mediation advocates.
When we talk about mediation, we assume that people know what mediation is but that is not
necessarily true.
Suppose there is a court mediation program or a good private mediation system. The first thing
that the court staff or the case manager in private mediation will do is to send a notification to
the lawyers that we have a mediation and that we would like to get briefs from the lawyers
setting essential facts of the case and those briefs can be filed confidentially with us or
exchanged between lawyers. Most lawyers take their litigation briefs, copy and paste but good
mediation advocates write a different kind of briefs.
In mediation brief, you might say that while we are confident that we can prove the breach of
contract, we realize that there might be a problem of statute of limitations but we think we can
overcome it. We are aware that there are some risks for us and therefore we are looking
forward in mediation, your help in mediation. That is different from the litigation brief.
The brief is the first impression that the mediator will have of you. So remember if you write
something that is not true, you mislead the mediator about your case eventually the mediator
will not trust you. It is really important to build some trust in the mediation statement and to give
the mediator the facts that you think that person will need to be helpful in the case.
Usually, the case manager or the court administrator will call you and ask you 2 to 4 days before
who you will bring in mediation because sometimes the other side may have some concerns
about people coming in mediation on your side. You must have all those issues resolved ahead
of time. How long do we want mediation to be? All of those things you get them settled on
phone. It can be in 10 minutes but it is important to be on the same page. Don’t work in
mediation without knowing what can happen. So Bruce and I would say that good preparation,
agreement on the process with the other side is important as mediation will be.
Then you come in mediation. It is very important to relax, to have some housekeeping meeting
at the beginning where the mediator lays out the ground rules, where there are some contacts
with the clients to whom you will have hopefully explained what mediation is. The most
important thing; telling the client that in this instance, even if the mediator is a judge, he can’t
take a decision , that you control your destiny here and everybody here has a voice. The Judge
mediator will explain that this is a safe place to be, it is confidential so that you can talk freely to
each other and if you can work an agreement, you will talk about how to enforce it. If you don’t
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settle, you explain to your client that what have been said, exchanged in mediation can’t be
used against him in subsequent proceedings.
Usually, relax your client and the mediator will do the same, asking easy questions to people
about themselves, who they are, their family, anything out of the dispute. It is about being
human. We call it moment of civility.
Then one side begins presenting its case either through the lawyer or through the client. Some
cases you will talk about it with your lawyer but it is a different tone. It is what we call “the
mediation tone”. If you are in defense, you don’t say to the other side: “your case is a
nonsense!” you say: “we think your case is of modest value or your case doesn’t have much
value”. You say things that can’t antagonize the other side and you can even invite them. We
are here to be reasonable; my client has been going business relationship with you which we
can talk about if only you can be fair and willing to get this resolved and then the mediator if he
is listing has given your client the feeling that someone was really hearing me for 15 minutes. I
have my date not in papers.
Then the other side gets a chance to present back and maybe he will say: You know, we
understand that all this happened with this contract but my client has been in business for many
years, none has ever accused him for a fraud. May be he owes you some money in this
contract, we will discuss this while negotiating because my client never defrauded anybody.
Certainly the air changes in the room after this kind of exchange and you can feel it and, as
mediator you begin to take out the poison.
Both lawyers present in 20 minutes while lawyers spend two days in preparing for deposition.
So, think through how valuable and important is this common session and how you can use it to
your advantage. You have to be willing to know what it is to be in other people shoes. There is a
place of healing and it doesn’t mean you don’t represent your client firmly; you do it in a different
way.
After this common session, you separate parties and usually you start with the plaintiff and find
out what the demand is. I always encourage them to make a reasonable demand and the
negotiation begin. Just understand that we start everyday with a big gap whether it is a small
case or billions case.
The things that good mediation advocates do to close the gap is always dividing in two, certainly
there are other methodology and that is the whole world of negotiation. One thing that I think
you committed yourself: Don’t assume that because you are comfortable, you are born
negotiator. Negotiation is a skill that takes study to learn, all different modalities of how to
negotiate and to learn whether you are good at it or not. One thing is sure; keeping your word in
negotiation so that you get a reputation as being someone who shaking your hand is good as
the contract is. But how you negotiate is another form of science.
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Once we get an opening demand and an offer from the defendant we engage in some shuttle
diplomacy and we certainly never know how the negotiation can go. Remember that at the end,
your role as a lawyer is to get the best option for your client and then to decide with your client
and may be with the advice from the mediator; getting inputs from the neutral person but that
person will not decide what you want to take or not to take. In this way, you give your client a
choice and that is what mediation is about. You create a form that is safe, protected and
voluntary and even if you don’t settle for the first time, you may get the case much closer, you
may narrow the issues, you have created a little bit goodwill between parties and very often, the
cases a week later or two weeks later will settle with a good follow up, if they didn’t settle the
first time.
Bruce Edwards: Thanks judge for the great description of the process generally, it is really
important as we try to condense in 3 hours in this afternoon what takes 50 hours in a typical
initial mediation training.
Part of the skills of being a mediator is to design, implement and sometimes change the process
to meet the needs of the client. This process is equally adaptable to almost any kind of cases,
obviously has expression in community mediation setting, in marriage and divorce setting and in
commercial setting whether you have contract disputes, construction or environmental disputes.
Just understand that there are very little cases that can’t benefit from the process. Equally
important is to understand that this process typically evolves over a course of one day. What
was interesting to me in early days is that in one day we can apply this process and with
significant chance get the case resolved successfully, whether it is 60%, 70%, 80%, the majority
of the cases resolve in mediation. That is to say you think about the ability of the process to
bring your client conflict to a conclusion on a day that you choose, not the same thing can
happen in litigation
There are a couple of keys characteristics of this process. As has been described, this process
is interest based, we try to determine what the true interests of parties are. That does not mean
that we don’t recognize the rule of the law, it simply means that we try to identify constellations
of influences in the person’s life that brought up this conflict and then can be involved in making
a decision. Yes, it has to do with what is right or wrong, what are the strengths of the law they
have to apply, but it may be so much more; it may be about culture or religious background, it
may be any number of other things that are important to resolve in a conflict. Mediation is a
process where we as mediators explore those interests and this concept of interests based
process is where we start the definition of mediation.
The next key component of mediation process that is really distinguishing mediation from
litigation is the participation of parties. Throughout the mediation; very early before the process,
in convening, organizing, we try to get the parties involved in that process, letting them know
that they are part of the conversation and that we are not going to make decisions for them, as
this is in litigation.
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When we involve people, when you deal with emotions, you deal with other things that are
important in their life; you can really make a difference. It is important for you to know as
lawyers what we, as mediators we try to do. First we try to settle the case at that extent it is
possible, consistent with the law, consistent with best practices, honesty, high ethical standards.
But it is important that it is job one, we try also to look for way to heal relationships, we try to
look for ways to deal with the entirety of the conflict and sometimes the conflict is beyond simply
the four corners of a claim. It might be another lawsuit; it might be a related claim or other
people involved. We open to the idea that we embrace this broad resolution as possible as we
can to bring finality to the conflict.
So along the way, I try to help you understand how the process looks different from what you
are used to in litigation and at the end of the day this process is so powerful and you should look
at it as a valuable tool you have to your disposal to help your client.

Discussions

Fidele Masengo: Do you think that lawyers will not attempt to use the information shared in
pre-mediation? Second question, do you think that all settlements by lawyers are mediation
settlements? Last, what can we do for mentality shift from the mindset of litigator to a mindset
of mediator?
Bruce Edwards: To me there are many excuses for people to make roadblocks to mediation:
Sometimes the lawyers will say that the other side wants to use the information and not really
mediation of the case. We have different ways to address all of these considerations and
particularly consideration about trust, this is easy to address. You simply encourage people to
lay out information in small doses, to see if it works out and reciprocates and slowly as you get
trust between parties, hopefully what happens as you get an open dialogue, people realize that
the honest exchange in mediation is much better than spending all the money and all their time
in courts.
In many cases where I have a lot of experts; in my construction cases for example, during the
pre-mediation phase, we bring those experts together to have a face to face exchange about
different ideas and slowly, one step at time, we start sharing information and trust building and
ultimately get into a negotiation moment.
About the second issue, there are many settlements that are not mediation settlements, the
most settlements that I achieved as a young lawyer. That was part of what made me feel
horrible: while I may have settled, there will still be many things beyond the lawsuit settlement
that were missing. It is an effort to look at a global picture. Am I here just to settle the case or
to do more and sometimes just settling the case is enough but if the opportunity is there, it is
better to go to the whole resolution of the case.
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The last issue is how to shift the mentality of adversarial approach in mediation. You need to
learn; you need to train yourself. In the early days of mediation, you fall back using the skills
that you are most comfortable with and you will behave as a trial lawyer. This is human nature.
You need to learn, you will need to retrain yourself to operate to your client best advantage in
this process and as the judge described it, it is a different skills set. In these early days of
mediation, lawyers would stand up to talk to me as they are before a judge and I will tell them:
“Sir, please sit down and relax, tell me in your own words the position of your client”! And
slowly we coached them to become better advocates for their clients.
Hadjija Murangwa: The success of mediation is based on the fact that parties are willing to
settle and they want to preserve relationship.
Bruce Edwards: the first assumption that people come to mediation because they desire to
settle, I wish it would be the case but it is not very often. Yes, parties are willing to settle but on
their own terms and many of cases come to us because a court has set to a litigant: you will
not have a trial in my department until you have gone to the mediation process. It is a good day
when parties come in mediation with an open mindset, a willingness to resolve but very often it
they want, it is on their own terms.
About the second assumption, what compels people to come to mediation often is the ability to
control the outcome and the process. Those are options people give up when they go to
arbitration. When you go to the mediation process, we develop for you different options and
you can always say: thank you for the efforts but none of the options work for me and you go
back to litigate the case or you say, I can look at this option and then we continue negotiation.
Kabasinga: Mediation seems to be friendly and nice and you might not be fan?
Judge Weinstein: In mediation, we deal with tough characters in the world, who come in and
you may ask: How your typical day looks like? And some one was dismissed from a job he
worked for many years and the head of company didn’t believe because
he is an old
man or a woman or a black. The lawyers come in and some of them are trial lawyers and after
two hours, they all want to leave and you say: “sit down one minute”
This is what we hear every day. People like you who think the only way you get the truth is
through the traditional system of one side taking the other side and vice verso and in the
middle a judge or whoever else find the truth. But how can people possibly get in the room and
have been doing combat for years and get justice through mediation. It is a combat that goes
on every day and we try to get them closer to think about a solution.
Creativity is very important in mediation. You as lawyers can bring in any kind of remedy not
only monetary compensation; a public apology, almost all kind of things terrific in finding a
resolution. The lawyers who are very good at mediation think all sorts of creative things and
lawyers now love that. So it is really a skills set to come over a fight.

64

Bruce Edwards: in the early days of mediation development, the client certainly is an
important part of the conversation and we will go to a lot of meeting of consumers of legal
services particularly those who have litigation with large corporation and what we realize is that
they understood the economic benefits of mediation and start asking lawyers to participate in
mediation. Over time lawyers become less contentious.
Didas kayihura: a mediator is supposed not to suggest a solution. What do you think about
this?
Judge Weinstein; there are two schools for those academicians who are teaching mediation
but are not doing mediation, one is called the evaluative school that believe that the mediator
evaluates the case and give an evaluation to parties. The other school which is called
facilitative school says that: the mediator does not evaluate the case, everything comes from
the parties and the mediator never gives an opinion on anything.
There are various schools about how the mediator should do and not do and at JAMS where
we see many judges come and go as mediators, people who come in mediation and so quickly
give their evaluation, that mediation fails and they fail also as mediators. People who just
facilitate the process for ever and never give a neutral opinion when the parties often need it,
the parties get stuck and then they need a reason to get out of the box and so, sometimes the
mediator’s evaluation helps.
Many of my cases settled by the mediator’s proposal. But you have to see what the ground is
to give the mediator’s proposal. Therefore, the idea that there is one way, facilitative or
evaluative is crazy. The really good mediator does both.
Bruce Edwards: the schools are the schools but what is important is what clients are looking
for when they come to mediation. So it is given and taken to make sure that the client
expectations are meet.
Geoffrey Mwine: in the mindset of the people, if in one month, the settlement agreement is not
complied with, what will happen? We have other forms of mediation such as Abunzi decisions
or panel decisions of the NPPA, those decisions are not enforced by the judges.
Judges Weinstein: First of all, mediators don’t give a decision. Mediators preside over a
process by which parties come to an agreement. I think that there are ethical boundaries that
the mediator needs to supervise and never be part of an agreement that violate laws of the
country but when a valid, legal agreement is signed, it can expedite the process and the parties
are abide by.
Emily J. Gould: The Abunzi give a decision that can be appealed before the court and the
word “mediation” has in the context of Abunzi a meaning that is different from the meaning it
has in USA and the process is different.
I also understand trust is an issue and yesterday we proposed that the enforceability has to
be provided for in legislation. All the recommendations will be in a report of this seminar.
65

Bruce Edwards: Why you may or may not have an enforcement mechanism? In the first ten
years, I mediated cases every day and never signed a written agreement and sometimes
complicated agreements were concluded. Over time best practices came to write down the
agreement and sign but still looking back, no party came back to say: I can’t comply. People
don’t want to go back in the trauma of a dispute over. When the process is well conducted and
people take the ownership of the decisions, they don’t want to go back.
Patience: From your experience, what are the challenges of a lawyer practicing mediation?
Bruce Edwards: My motivation to become mediator was that I didn’t like the process I was in
and I saw the possibility of processes that help people in a broad way. I have to say that I was
drawn by the challenge of creating this new environment. We had the opportunity to put into
play the process of mediation and develop it over time.
One of the things I enjoyed as mediator in certain complex cases; in contrast to being a lawyer
when you represent a client, we get to work with a lot of people one day, we get to work on
contracts another day and the day after we work entirely with a different group of people and
you see not just a couple of lawyers but many lawyers a day and some of the best lawyers and
I learnt from all those people, how they approach advocacy. All of that has been tremendously
career experience to me and I think I become a better person because in 30 years I trained
myself to listen to other people more carefully, trained myself to communicate; all those things
we have to do in mediation.
Judge Weinstein: Another thing; it is wonderful to be in the middle where you know you really
not represent anybody but you are chosen by both sides. You wake up in the morning and you
start a new case, a new project all most every day, and five different projects in a week. So
there are many benefits to it than being a lawyer.
The last, we develop a system where private practice of mediation can also provide very good
living to people. The sacrifice for me leaving the bench as judge with the comfort of a security
was replaced by a system that has provided both very good living and besides, an interesting
work. I didn’t know this when I left the bench.
Karusi: What can be done if the settlement agreement is not enforced by the parties?
Bruce Edwards: in USA, in most of the agreements I preside over, one of the component
would be: “and parties agree that judge Weinstein (mediator) retains jurisdiction over this
agreement and if there is any dispute that arises thereafter they will consider binding
adjudication”. Because of this, most of the time, parties resolve the dispute themselves. I have
very few cases that will come back but sometimes, they come for something you can resolve in
3 or4 hours.
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William: What is caucus session in mediation? In Rwanda, labor inspector mediation does not
work while lawyers do not settle the employment cases taking this as a formality
Bruce Edwards: I am certainly not familiar with the Rwandan system but in USA, it is not
uncommon to have also a variety of administrative proceedings that are pre condition to be
able to access the court room but over time as people become educated about mediation, they
avail themselves for that at any time in that timeline before they go to the administrative
proceedings, sometimes after they go through it but many of these administrative proceedings
you get out what you put into them ; meaning if you go into with an attitude this is just a
formality to get into the court room, that is what you can get. The same is true with your
approach to mediation.
One of the things I want to communicate to this group today is nothing else than there is this
process of mediation that is powerful and if used properly, it can be tremendously valuable to
your clients, not in every case, there will always be cases that need to go in front of a judge or
some cases where you need legal precedent to help your client.
What I can guarantee you is that mediation process is such powerful tool regardless what
lawyers want to do about it and that is the experience we have had in the last 30 years in USA.
Now in USA, if you go to law schools, they teach mediation. Almost
all the courts
require mediation before you can see inside of the court room. Your client will be talking about
this mediation process, asking you what it is. That is the evolution of the American experience
with mediation.
Munyaneza: What is the scope of mediation; can mediation be used in all matters?
Didas Kayihura: I would like to learn from you if you have mediated cases without lawyers
and those with lawyers; what is the difference?
Judge Weinstein: I would like to say first something. I don’t think you can legislate mediation.
It doesn’t work anywhere. We know now countries which passed big mediation law and people
didn’t pay attention to it. I think your leadership and your Bar will want to start slowly with
implementing the best mediation program for Rwanda and Rwanda Court system, first by
training really well judges who can do mediation and non-judges. We understand that good
training is a prerequisite to a mediation program.
The second thing that I think your leadership understands, to select the place to implement a
good mediation program and see whether it really converts a lot of people to it and then to
extend into other parts of the legal system what it is proven to work. May be this is the better
way to move. We are confident from what we watch in many countries and because of this
particular culture and the people here, it can work in many places in your system.
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Bruce Edwards: As the judge said, training for quality mediation is critical in moving in this
direction.
The other point, how do you become your best self as a lawyer in mediation, this can be a topic
of other five days we don’t have now. A simple answer I can give is to find a balance between
advocacy and to find a solution to your client needs. How you structure that balance, the
timing, the words you use, the tone, all this balance is what mediation advocacy is all about. My
suggestion is to work with people like KIAC to organize a specific course in mediation
advocacy for you.
Fidele Masengo: I have a last question about fees structure for lawyers in mediation.
Bruce Edwards: The economics of our law practice is central to our profession and lawyers
need to be paid just as everyone is paid. What I can say is to share our own experience;
obviously you have your own culture and your own approach to legal fees. What we found is
that when clients are happy, lawyers are happy. We have a system in our countries where
certain lawyers are paid contingency fees which means they are paid when the case is settled.
You can go in front of them and say: Use the day and see if you can settle the case and get
paid as opposed to waiting two or three years for the case to go to trial.
There are those lawyers who get paid by hour who view the possibility of mediation and
settlement as a danger to their income stream but over time when they become used to the
process, got one case settled and a client happy who will spread, they got more clients and
made up in volume.
So the economics of law practice in mediation really has not significantly changed the
landscape in USA. We are not a threat to the legal profession.
Victor Mugabe: I can see lawyers showing a high level interest about mediation. What do you
think should be immediate way forward as to address the issue of mediation in our country?
Fidele Masengo: The future of mediation in Rwanda! We are reporting what we have heard
here for the three days and our report will guide the next steps. We have suggested legislative
reforms, we will partner with the Bar to organize more training and we can keep the dialogue
and we will see together what we can do in terms of awareness

Closing Remarks by Julien Kavaruganda, President BAR Association
Thank you again our speakers, it has been a wonderful journey. We still have a long way to go
for this process to go, we need training, we need to be aware of what will happen, we need to
continue discussion with the judiciary
We are thankful for the organization, for having such a number of lawyers on a Friday.
Thank you
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Hon. Daniel Weinstein Biography
Hon. Daniel Weinstein (Ret.) is one of America’s preeminent mediators of complex, multi-party,
high-stake cases, both in the United States and worldwide. He is a pioneer in the development
of mediation and a founder of JAMS, the world’s largest provider of alternative dispute
resolution services. Judge Weinstein designs the process and oversees the resolution of
challenging securities class actions, mass torts, intellectual property, antitrust, entertainment
law, insurance allocation, environmental, toxic tort, professional malpractice, and venture capital
partnership disputes.
Judge Weinstein served as the U.S. Special Representative to Bosnia for privatization to
oversee $14 billion transfer of funds to Muslims, Croats, and Serbs (1999-2000). Judge
Weinstein’s other international work includes mediating the Swiss Converium case, the
Parmalat case, and the Shinsei Bank financial disaster in Tokyo, Japan, as well as Alien Tort
Claims cases in environmental and human rights claims involving oil companies and indigenous
communities in Burma and Peru.
He resolved class action and financial institution litigation arising out of Adelphia, Qwest, IPO
and Enron financial “meltdowns” and handled the resolution of the KPMG tax shelter class
action cases, billions of dollars of settlement of many of the mortgage-backed securities cases,
Madoff-related entities, hepatitis C blood product class, California Fen-Phen litigation, and
Manufacturers Life vanishing premium cases.
Judge Weinstein has resolved some of the nation’s largest antitrust cases including price-fixing
against multinationals such as the DRAM, SRAM and LCD actions and the recent CDS case for
almost 2 billion.
He founded CASA (Class Action Settlement Administration), a JAMS subsidiary dedicated to
the fair and speedy allocation of settlement funds in large scale matters such as the Union Oil
Carbide settlement, African American Farmers discrimination claims, and compensation and
overtime claims in retail industries. He has also mediated ground breaking environmental
Superfund matters, including the California Monterey Water Settlement.
Among his many accolades, Judge Weinstein was honored in 2003 by the American Jewish
Committee with the Distinguished Learned Hand Award. He is the recipient of the 2014
International Advocate for Peace Award from Cardozo, whose past honorees have included
former Presidents Jimmy Carter and Bill Clinton, Ambassador Richard Holbrooke, and Nobel
Peace Prize winner Bishop Desmond Tutu. Most recently, he was selected to the first ever
National Mediators list in the 2016 edition of Chambers USA America’s Leading Lawyers for
Business.
Judge Weinstein is the founder of The Weinstein JAMS International Fellowship Program.
Inaugurated in 2008, the fellowship provides opportunities for qualified individuals from outside
the United States to study dispute resolution processes and practices in the U.S. to assist them
in their efforts to advance the resolution of disputes in their home countries.
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After receiving his undergraduate degree from Stanford University, Judge Weinstein went on to
graduate from the Harvard University School of Law. After years of private practice litigating
federal cases, he moved on to the San Francisco District Attorney’s office, later becoming the
Chief Assistant District Attorney. Judge Weinstein served on both the Municipal and Superior
Courts of San Francisco. He also served as Associate Justice Pro Tem in the California
Supreme Court and the First District Court of Appeal. He regularly lectures for fellow mediators
and lawyers throughout the United States.

Bruce Edwards Biography
Bruce Edwards was an industry pioneer in the field of alternative dispute resolution. Since 1986
he has mediated over 6,000 disputes throughout the United States involving complex, multiparty
lawsuits and specializing in matters of high emotion. Mr. Edwards has consistently received
recognition for his work as a mediator including awards for "San Francisco Mediation Lawyer of
the Year", "Best Lawyer, Alternative Dispute Resolution Category", and "California Top Neutral"
to name a few.
Since 1993 Mr. Edwards has served as an Adjunct Professor at the Straus Institute of Dispute
Resolution at Pepperdine University School of Law where he teaches courses in advanced
mediation. In addition to his teaching in the United States, Mr. Edwards has personally taught
mediation skills to hundreds of attorneys, judges, business leaders and aspiring mediators
throughout Europe, Africa, India and Asia.
As a founding Partner of JAMS, the largest provider of ADR services in the United States, Mr.
Edwards has worked at the epicenter of the emerging ADR industry over the past two decades,
recently serving as the Chairman of the JAMS Board of Directors.
Most recently, Mr. Edwards has cofounded the Edwards Mediation Academy, an online
education platform for teaching practical mediation skills to a global audience.

Emily J. Gould, Esq.
Emily Gould, Esq, Resolution Consultant and Co-Director of African Peace Partners
www.africanpeacepartners.org is a co-convener of this Conference with Dr. Fidele Mesengo of
the Kigali International Arbitration Center (KIAC). A former criminal prosecutor and government
agency general counsel, Ms. Gould brings three decades of combined experience as a
government attorney and mediator in private practice to her consultancy for judicial institutions.
In her mediation practice, Gould mediates a wide variety of disputes, including those involving
commercial and non- profit organizations, employment, agriculture, education, families and
public policy. Her organizational clients include governmental agencies, court systems, electrical
utilities, non-profits, schools and religious communities. She has led negotiation and dispute
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resolution training around the world with a focus in East and West Africa, Pakistan and India. As
a consultant, coach and trainer, she has worked with dozens of lawyers, judges and courts in
both Federal and State jurisdictions. She is a consultant through Mobius Executive Leadership,
a US based firm with a global audience. www.mobiusleadership.com
African Peace Partners supports Community Based Organization for Peace Education –
Ihumure (CBOPE – Ihumure) located in the Rubavu district. For the last six year, Ms. Gould has
been offering Ihumure training in trauma informed dispute resolution and other technical
support. Ihumure has an integrated approach that combines a range of community based
services that support trauma recovery, dispute resolution and economic self-sufficiency.
Partnering with other experts in the field, Gould has brought the latest techniques in trauma
recovery to her Rwandan partners and their partnership is developing a uniquely Rwandan
approach to responding to community needs for social cohesion and sustainability.
The partnership between African Peace Partners (APP) and KIAC is the first opportunity in
which Ms. Gould has had the opportunity to share her wide international network of colleagues
in the field of mediation with the Rwandan Justice Sector and Judiciary. She expresses her
sincere thanks for Judge Daniel Weinstein and Bruce Edwards of the JAMS Foundation for
making this flagship partnership possible.
Emily J. Gould, Co-Director
African Peace Partners
Whatsapp: +1 802 272 8386
In Country: +250783114179
Skype: Emily Jay Gould
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Transforming the Landscape of Dispute Resolution in Rwanda through
Mediation and Restorative Justice Processes
Bernadette UWICYEZA
Weinstein JAMS International fellow 2016

Introduction
The fifth JRLOS Sector Peer Review retreat held on 30 March -1 April 2016 recommended the
introduction of compulsory mediation in civil matters and plea –bargaining in criminal matters.
Since then I had the opportunity for a study tour in Europe and the USA to learn about
innovations in the civil and criminal context and once back in Rwanda I interviewed Rwandan
Justice Sector stakeholders on these topics. On the basis of the interviews and lessons learned
during the study tour, I have formulated recommendations in this proposal on culturally
appropriate ways to introduce mediation and plea-bargaining in the Rwandan context.
The study tour was made from July to October 2016 under the Weinstein JAMS International
Fellowship Program that provides opportunities for individuals from outside the US to study ADR
practices in the US that will help them in their efforts to expand the use of ADR in their home
countries. Initiated in 2008 through a generous donation from Judge Daniel Weinstein (Ret.) the
fellowship program has sponsored over 70 fellows to date from more than 50 countries each
pursuing a project of their own design, including court-connected programs, community based
mediation, professional ADR education, ADR legislation and regulation and others.
The fellowship program allowed me to understand the transformation of the dispute resolution
landscape in the USA and Europe where litigation is waning in light of the expansion of
mediation and other forms of negotiated outcomes. The Fellowship Program gave me a better
understanding of mediation as a process. I was able to observe different mediators with
different styles at the JAMS Office in San Francisco Bay Area but also to discover various types
of mediation developed in California State and how they developed; community mediation,
court-connected programs, family mediation and ADR programs in criminal matters.
The stay in USA also allowed me to share the Rwandan experience with other fellows and
JAMS stakeholders, including ongoing discussions and exchanges with Judge Daniel
Weinstein and Bruce Edwards, who have agreed to be special speakers at the mediation
Conference organized from 25-27 January 2016 at Lemigo Hotel in partnership with Kigali
International Arbitration Centre, African Peace Partners and Justice Sector stakeholders. As the
Official Conference Reporter, I am prepared to continue supporting policy discussions in this
matter.
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This proposal will first address the Rwandan and international context within which the
introduction of mediation and plea bargaining is to be made and thereafter explain the proposed
recommendations, the implementation arrangements, and the legal and financial implications
Context and Background
The Justice, Reconciliation, Law and Order Sector (JRLOS) was established on the premise
that there is a link between Justice and Social Cohesion through a justice system that promotes
reconciliation.
The Abunzi system and Gacaca courts are perfect examples of how Rwanda has implemented
a justice system that promotes healing and healthy social relationships. The fact that the Abunzi
system has been rated with a high level of satisfaction in comparison to the classic Court
system demonstrates the receptivity in Rwanda to ADR in general. The Abunzi system
combines features of both restorative justice (community based) as well as “Med/Arb”
processes under which mediators may mediate and arbitrate the same case.
Restorative Justice is about repairing harm caused to the victim and the community harmed in
the process. The principals of restorative justice have frequently been used in the criminal and
family context but can be extended to all conflicts in their different forms and nature. As Rwanda
looks to rewrite both criminal and civil procedure, restorative justice mechanisms should be
considered.
Med-Arb is another principal implemented as a process in international arbitration. It is a
combination of mediation and arbitration in which mediation is tried first and in case of failure, it
is followed by the decision making process such as arbitration.
As Rwanda looks to rewrite both criminal and civil procedure, restorative justice mechanisms
should be considered.
The experience of Ombudsman mediation shows also that conflicting parties appreciate having
been listened to and mediation helps to lessen the conflict and hostility that often accompany a
dispute. Conversely, litigation may escalate the conflict because there is a looser and a winner
and nobody accepts being a looser. According to the Ombudsman, settlement agreements
reached by their mediation program are very often voluntarily enforced and when they are not it
is a result of pressures from the outside environment - either from family, a lawyer or the
community in which there is a perception that compromise in mediation is a sign of weakness.
Parties are often pushed to continue litigation in the courts with sometimes unrealistic
expectations.
This experience of the Ombudsman Office practicing mediation shows as well that agreements
are sustainable and self-enforced when people come to these agreements voluntarily and come
to their own solution with the mediator facilitating dialogue. The principle of self-determination is
a cornerstone of mediation and the experience of the Office of Ombudsman bears out the
effectiveness when this principle is put into practice.

74

But outside the Abunzi System and Ombudsman, mediation and restorative justice have not
been well accepted in Rwanda. The Kigali International Arbitration Centre (KIAC) has the
mission to promote and provide a forum for mediation and other ADR (Alternative Dispute
Resolution) processes. The difficulties that KIAC has experienced in promoting mediation
indicate some of the barriers to expansion of ADR in Rwanda, despite its cultural acceptance in
the Abunzi and Ombudsman context.
Two years ago, the Centre expanded its services to mediation starting with a mediation week
with free sessions. In all cases registered, defendants refused to adhere to mediation and
frequently took an aggressive stance saying that they are ready for litigation in court. This
shows that there is a strong cultural expectation for having their “day in court”. Negotiated
outcomes to disputes are not culturally accepted, and negotiation is seen as a sign of
weakness, rather than a strategy for getting the best outcome. A judicial process is seen as a
“right” than no one wants to give up rights willingly, even when their interests would be better
served by mediation. The idea of a process that addresses interests, rather than rights is
relatively unknown in the Rwanda Justice System.
The same experience is noted in labor and employment matters where the practice of
conciliation is often seen as a mere pre -court formality. The barriers to mediation in the civil
litigation context also apply to other contexts as well.
The barriers to the successful use of mediation in the Rwanda context include the following:
Because of the prevalence of litigation in courts, there is a culture of advocacy rather
than settlement.
The legal education system has for many years promoted advocacy over negotiation
because the legal system has been predicated on litigation only.
The fee structure for lawyers limits law practice to litigation and makes no room for other
processes.
At present there is no mechanism for entering a mediated settlement as a judgement
and court order.
In the context of Rwanda, another barrier to effective use of mediation is the cultural
reality of post -genocide trauma. One of the features of unresolved trauma is intractable
conflict in which fighting is seen as the only option. Trauma inhibits the ability to
negotiate and consider options.
The growth of ADR processes in the US and Europe demonstrates that Rwanda’s exclusive
reliance on litigation in the courts may represent an outdated approach. On both continents the
adversarial approach to conflict is losing its primacy because of users’ dissatisfaction, the risks
and costs associated with litigation, and also because of the awareness that judicial
proceedings based on evidence and enforcement of laws often fail to resolve the conflict
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underlying the dispute. Judicial proceedings address only the legal aspect of a dispute, and not
the underlying concerns of the parties, so, often the parties leave the courtroom with amplified
conflict which continues to negatively impact relationships. The social cohesion of local
communities, families, and the nation itself is not served by a system which perpetuates cycles
of violence, conflict and trauma.
In 2007, Frederick Whitner, a great commercial lawyer published “Litigation is a War “saying
that trials and legal proceedings in courtrooms play out as battle of words and wills where each
party tries to impose its will to the other. In addition, litigation is not appropriate in many disputes
which do not require interpretation of laws or the judge to establish precedent. Mediation and
other processes alternative to litigation have therefore been introduced on the premise that the
court should try to provide to litigants the most appropriate dispute resolution options for their
particular case, whether that is trial, mediation or some other dispute process. Users are better
served in this wide approach of the Court and Judges’ role.
Recommendations
1)

Judicial Mediation combined with Court ordered Mediation

Court related mediation. There are a variety of court related ADR processes implemented
around the globe on the civil and criminal side. These include mandatory mediation in all civil
matters, discretionary court ordered mediation, and judicial settlement conferences as well as
court based restorative justice. In this recommendation, I address mediation in civil matters in
the court, and recommend that Rwanda adopt judicial mediation in tandem with court ordered
mediation conducted by non-judicial mediators.
I believe that for the culture of mediation to take hold in Rwanda, the Judiciary will need to take
the lead. The courts are still viewed as having the ultimate authority over disputes, and
Rwandans will need to see the imprimatur of the Judiciary on mediation for them to respect the
process.
Mediation in the courts will help to develop a culture of settlement, increase trust in the court
system, support the expansion of non-judicial mediation, and ultimately improve access to
justice, community cohesion and citizen self-determination.
Judicial mediation means that the Judge mediates a case filed, while court ordered mediation
means that the judge may refer the case to private mediation either managed by an outside
institution like KIAC or from a list of mediators approved by the court. In other systems, the
parties may be allowed to choose their own mediator, even when mediation is court ordered.
While many jurisdictions do not combine judicial mediation with court ordered mediation, I
believe this is appropriate in Rwanda for several reasons. At first Rwandans may only accept
mediation if it is done by a judge. Once it is accepted, they may be more likely to accept court
ordered mediation.
The experience in some countries such as the USA or Australia is that mediation in courts
started with judges mediating either their own cases or other fellow Judges’ cases. though this
practice was not strict mediation, it was the practice of settlement conferences. Mediation as a
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standalone profession developed separately, and the practice of mediation as a separate
process from settlement conferences has evolved into a variety of styles of mediation.
Judges Mediators/ Which add value? In the current practice in Rwandan Courts, mediation is
offered by Courts’ registrars but the success rate remains very low (6%). This is why I believe
judicial intervention is necessary. Judges are seen as having both power and authority and this
will enhance cooperation and make judicial mediation effective.
Of course, judges also
understand the legal issues and can explain matters to the parties in a way they will trust.
That said, for Judges to become effective mediators, they will need to learn new skills. Their
training is rights based and debate based. Effective mediation requires skills at discovering the
parties’ underlying interests (interest based), and the ability to lead a dialogue based process.
Last and not least, mediating litigated cases will enable judges to save the time now spent on
trying cases and hearing appeals, without adding any additional costs to users.
In some jurisdictions when mediation fails, the judge mediator can’t continue the case at trial but
there might be some advantages to maintaining that option. Mediation and determination by the
same judge can produce results that have great benefit to counsel, parties and the court system
if used skillfully and carefully. The judge involved in mediation will have a huge amount of
information regarding the case that will serve him or her while analyzing the evidence. He/she
will know the parties and attorneys and will have a good sense of how to manage the trial
process in an efficient manner. However, the judge mediator should continue with the case in a
determinative process when mediation failed, only with the consent of the parties.
Private mediators promotion. Mediation of litigated cases by judges does not mean that
private mediators are excluded. Private mediators may intervene early before the case is filed
in courts. In this case if a settlement is reached, any party should be allowed to ask the judge to
enter the agreement as a judgment without any fee. The judges can also refer the case to
private mediation when parties can share the costs. Judges can as well advise litigant
parties to
first
try mediation with a
private mediator. This last option may even be
considered now by the judiciary in a pilot project that will inform future reforms by showing
where the barriers are and the best way to address them.
The most important thing to take into consideration is to involve judges as mediators at the initial
stage of the mediation program in order to educate litigants and shift the Rwandan mindset in
favor of mediation as a means of settling disputes. Ultimately, our goal should be to reduce the
number of cases filed and increase the citizens’ capacity to resolve their disputes out of courts.
We will always need the supervision of courts to uphold important rights but the resources
saved by limiting litigation and appeals can be directed at promoting support for people willing to
accept other kinds of support for resolving disputes amicably.
Legal implications. For mediation to operate effectively it first needs a framework and
mechanism to enable use of the process and that protects its integrity to promote both justice
and reconciliation.
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The law needs to ensure that the reasonable expectations of participants regarding the
confidentiality of the process and the neutrality of the mediator are realized. The fact that
mediation is a confidential process and conducted without prejudice is fundamental to the
success of the process.
Confidentiality is on two levels: first what is discussed in mediation remains confidential and the
outcome is only publicized if the parties so agree. Second, the mediator is not allowed to pass
on the information disclosed to him in private meetings with one party without the consent of
that party.
The principle known as “without prejudice” is also important and means that information
exchanged during the mediation process can’t be used in later proceedings if mediation failed
and courts can’t require participants to disclose this information except in some limited cases
that the law will determine.
If those principles are embedded in legislation, conflicting parties will feel confident to engage
in mediation knowing that nobody will use against them the information exchanged. However,
the mediation legal framework should remain flexible enough to allow creativity and diverse
styles of mediation and allow some matters to be set by agreement of parties.
In some jurisdictions such as UK, mediation procedure is incorporated into the rules of civil
procedure, but in other jurisdictions such as Singapore, India, Ireland and the USA, mediation
specific rules or laws may govern the practice.
The second option might be appropriate for the Rwandan context in order to start with a
comprehensive yet simple piece of legislation, since mediation, once established in the courts,
will be expanded to public agencies, community dispute programs, as well as commercial and
corporates disputes.
Implementation arrangement. In some jurisdictions such as USA, Mediation in Courts is part
of an ADR program run by the court with separate funds and staff specialized in ADR matters.
In Rwanda, an important investment has been made to establish Kigali International Arbitration
Centre having in its mandate to promote Arbitration and other alternative dispute resolution. The
Centre is now operational with physical infrastructure appropriate for mediation and a network of
professionals, experts and trainers worldwide in the arena.
The role of Kigali International Arbitration Centre in supporting judicial mediation will operate at
different levels: (1) working with the Judiciary in designing the program, (2) organizing in
partnership with ILPD the training of registrars in case screening to select those for which
mediation is appropriate, (3) Training Judges in mediation skills, (4) Training lawyers in
mediation advocacy, providing the Court mediation program administration in collaboration
with Court registrars, (5) Mobilizing external resources for the program.
Financial
implications. Since the implementation of the program will be part of KIAC’s
mission and mandate, no additional funds will be needed beyond the financial support
requested from the Government for KIAC operational Costs.
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2) Plea-Bargaining combined with restorative approaches
Plea bargaining is a standard practice in many jurisdictions worldwide, and there would be
many benefits to Rwandans if we adopt this practice. One of the main benefits is savings in
judicial costs, not only for trials, but also for appeals. But there are many advantages also to
Rwandans, including both those who are charged with crimes, as well as victims and
communities where crime takes place. Though not always associated with plea bargaining,
the involvement of victims and communities should be a feature of plea bargaining in
Rwanda. I recommend that we study how restorative justice processes can be combined
with plea bargaining. In this way, our judicial system can continue to promote not only
societal cohesion, but recovery from trauma.
3) Trauma informed processes
Both on criminal and civil side, the processes should be trauma informed. This will increase
users ‘satisfaction and process effectiveness. Mediation is a process that takes place in a
safe environment. Trauma undermines the ability of people to feel safe. In order to create a
safe environment for mediation, the mediator should be able to identify trauma and help
parties to reduce the impact that trauma has on their ability to listen and respond
appropriately. The neutrality of the mediator may be also affected by trauma, therefore skills
in self-regulation ate a key feature of a trauma informed approach. We need to design a
training of mediators integrating trauma informed approaches.
Specific Kinds of Cases
Specific models may be appropriate in family
and labor matters because there is a
likelihood of ongoing relationships among parents and children as well as employers and
employees. In these contexts, non-attorneys mediators have proven to be particularly
effective because they have specialized training in how to support improved relationships
while protecting important rights. In criminal matters, juvenile programs may be set up
specifically to support their rehabilitation with support of their families and communities. The
mediation strategy should come up with specific actions to be taken in this regard.
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REFELECTIONS OF A LEADING NEUTRAL ON MEDIATION ADVOCACY
Judge Daniel H. Weinstein (Ret.)

Introduction to Mediation Advocacy
Texts on trial advocacy and litigation strategy are bountiful. The same is true for materials of
ADR and recipes for becoming an effective mediator. H. Jay Folberg, Esq., Dean Emeritus of the
University of San Francisco Law School and recipient of a Lifetime Achievement Award from American
College of Civil Trial Mediators, is one of the best.
Lamentably, there is very little material available on how to become an effective Mediation
Advocate. A Mediation Advocate is a lawyer skilled at representing her client’s interests during a
mediation (as opposed to a courtroom litigation).
Old-school gladiators types who want only to try cases and never to settle them face the same
reality as did the dinosaurs. Their time is past and they are no longer of functioning in today’s
environment. They cannot serve the client’s effectively unless they complement their well-honed trial
skills with a modern, better-adapted set of settlement skills. Specifically, in today’s civil litigation
environment in which more than 80% of all actions are mediated at some point, litigators need
mediation advocacy skills.
My simple proposition is that becoming a first-rate Mediation Advocate is not only intellectually
and emotionally challenging, but also, a necessary part of a litigator’s repertoire. Unfortunately, most of
my fellow mediators agree that the number of skilled practitioners of Mediation Advocacy is pitifully
small. Those who master the art form have a clear advantage over their adversaries and are much more
likely to “bring home the bacon” to their clients than those who are trapped in the orthodoxy of
traditional negotiations and advocacy.

Skills of the Mediation Advocate
The purpose of this section is to heighten the litigator’s awareness of some of the panoply of
skills make a successful Mediation Advocate and to suggest some ways to acquire them. Although some
lawyers seem genetically programmed to be Mediation Advocates- namely, those born in Brooklyn, new
York- Mediation Advocacy does not come naturally or easily to many lawyers, especially litigators who
need it most. Top-notch Mediation Advocacy requires different skill sets, disciplines and self-awareness
than traditional courtroom advocacy.
What makes a Mediation Advocate outstanding? I will first list some of the qualities that I
consider the most important, and then I will give some examples to demonstrate how a litigator can
apply these skills in a typical mediation practice.
An outstanding Mediation Advocate is:
Trustworthy
A Good Listener
Prepared
Empathic
Creative
Self-Aware

Flexible in Negotiations
While this list is not exhaustive, the skilled Mediation Advocates I have encountered over 30 years and
thousands of mediations embody most or all these traits.
In the following sections, I offer examples of each trait in practice.

Skills of the Mediation Advocate—Trustworthy
I spent four solid days working on a class action between a band of the most cynical, hand-bitten
plaintiffs’ class action lawyers in the world and a major corporation. In the middle of this marathon, lead
counsel for the corporation walked into the plaintiffs’ room and told assembled class counsel that if they
would give him a true reasonable final number he would personally take it to the Board of Directors and
lobby hard for its acceptance.
Generally, a request from one party to the other to “get real” is ignored. But here, the
company’s lawyer had such credibility and trustworthiness that the plaintiffs cut their demand by 40%.
The case settled one week later after a full Board presentation. Plaintiffs’ lead counsel confided to me
later that this only happened because the plaintiffs felt that the company lawyer’s word was solid. They
trusted him.

Skills of the Mediation Advocate—A good listener
Even those of us who have a few gray hairs (or no hair at all) are addicted to our phones and
tablets. We tune out quickly and frequently. While this is fine while commuting on the train or waiting in
the doctor’s office, sitting in a mediation and working on a iPad while opposing counsel is speaking is not
recommended.
Quite the contrary, a great listener captures everything being said and then mirrors it back in
language that removes invective, demonization, or victimization from the communication. Earnest
listening with carefully crafted mirroring is a real art form practiced by only the very best.
Echoing Ernest Hemingway’s assertion that “most people never listen,” Alain de Botton ads:
Good listeners are no less rare or important than good communicators. Here, too, an unusual
degree of confidence is this key—a capacity not to be thrown off course by, or buckle under the weight
of, information that may deeply challenge certain settled assumptions. Good listeners are unfussy about
the chaos which other may for a time create in their minds; they’ve been there before and know that
everything can eventually be set back in its place.
In a recent case involving serious brain damage to a young student caused by a malfunction or
defective gate at a parking facility, the father of the injured child vented for about 15 minutes about
what his lapse of care had meant to his family. He not only told how this affected their family’s daily life
but accused the faceless parking facility of recklessness, callous indifference, and cruelty to his son
which could have been easily prevented.

The lawyer of the owner of the parking facility listened attentively without interruption. He then
validated the seriousness of the injury, and said that as a father, he understood that the loss of even 1%
of brain activity of his children would be a grievous wrong. He then read a statement from the owner to
the father asking for forgiveness and pledging to do everything to settle the case in a thoughtful, fair and
generous manner. He wanted the absolute best care for the victim. He always made safety checks of his
facilities but this incident had caused a companywide retraining and safety investigation so that it would
never ever occur again.
The alleged “indifference” of the defendant was melted away; the concern for the child was
manifest. The air in the room charged. The case settled shortly thereafter.
I recently heard a plaintiff counsel, after a particular hard-nosed and defensive statement by a
company executive which vilified the plaintiff class’s motives and integrity, respond to the hushed
audience with this statement.
“Respectfully, Sir, would X (the famous founder of the Fortune 500 Company) be proud of you today if
he was here to listen to your position? Is this the company culture this great company wants to foster?”
Listening well helps the Mediation Advocate learn about the parties’ true interest. Scientists say
that up to 90% of communication is non-verbal. A great Mediation Advocate picks up on the body
language, the tone, the choice of words, the facial expressions, and the use of silence from the lawyers
when, how, and whom to press for concessions.
Active listening—the mirroring part—creates trust, establishes credibility, and shows respect.
People like to be heard, and when I have watched a defendant describe precisely and articulately the
core of what the plaintiff said about the case, the tone of the room changes and the atmosphere shifts
slightly from antagonistic to collaborative (or at least, less antagonistic).

Skills of the Mediation Advocate—Prepared
Lawyers are trained to ask for specific relief. That is great in trial. But in negotiation, it helps to
“go with the flow” and be ready for a lot of “if-then” and “what-if” situations. A mediocre-advocate will
be emotionally and intellectually tied to one path and one outcome. A great Mediation Advocate will
have thought through many permutations and can negotiate effectively in any of those modalities.
Most of the time spent in caucus? “No problem, I’m ready.” Client needs to talk? “No problem,
I’m prepared.’ The mediator wants to work in a decision tree? “Great, I have one right here.”
My observation is that the best Mediation Advocates are the ones that have adapted to a
setting so seamlessly that it did not look like they were adapting at all. And not-so-good ones refuse to
stray from the script they wrote before the mediation started, which becomes the number one
impediment on the path to settlement.
In a recent security case, the lawyers prepared detailed PowerPoint presentations for the
common session before an audience of almost 70 people including insurance representatives, company
personnel, directors, officers and class representatives. By agreement, defense counsel went first and
gave a thorough detailed outline of all the defenses of loss causation, lack of scienter, class certification,

etc. It lasted almost 2 ½ hours, and when he concluded we took a short lunch break and prepared
ourselves for the plaintiff’s response.
When we returned, plaintiff’s counsel walked over to the wall socket and disconnected the
dreaded PowerPoint machine. He then dramatically tore up his notes. He said he had responses to all of
the defense positions, but while he had folks’ attention he would like a half pour to tell his story. He put
on his class representative, who told how she had put part of her precious retirement nest egg into the
defendant’s fund. Plaintiff’s counsel then put himself in the witness chair and played the roles of the
defendant’s fund manager, accountant, and CFO, giving their stories in somewhat neutral but damning
way.
It was brilliant, it got everyone’s attention, and convinced the carriers and the company
representatives of their serious vulnerability should plaintiff successfully avoid all the technical pitfalls of
her case.

Skills of the Mediation Advocate—Empathic
The famous Thomas-Kilmann test measures where a person falls on a scale of empathy and
assertiveness—that is, how well a person takes in the needs of others and how skilled he is at making
sure others understand his needs.
In law, we are trained to put our arguments out there and to shoot down the arguments of the
other side. That is not useful in mediation (or negotiation), where the goal is to reach agreement with
the opponent.
A defense lawyer in a catastrophic personal injury case I mediated made an opening that began,
“I know that if we were in court, your lawyer would make outstanding arguments on your behalf. And
I’d do my best to make arguments in opposition. It would be a colossal fight. But today’s not the day.
Today is the day we express how sorry we are that this injury occurred and the day we search as
partners for a solution that leaves us both better off than we would be if went to court.” When I heard
that, I knew the case would settle. And it did.

Skills of the Mediation Advocate—Creative
Many advocates turn every aspect of a dispute into a number, ignoring other factors that may
be relevant to the parties or important to resolution. But a client fired from her job who believes she
was a victim of unlawful discrimination cares about many things aside from money—revenge, protection
of others, future employment, self-worth, and more. And in court, each of these is assigned a number.
The discussion is all about tug-of-war.
On the other hand, when differing and complementary interests can be added to the mix,
creative solutions can emerge. In a name-infringing dispute I mediated between a record company and a
charitable organization, the record company’s lawyer made a string of unique and interesting
suggestions that would meet all sides’ interests far better than the mere payment of dollars. The artists
at the core of the dispute agreed to provide services and help with fundraising and brand awareness for

the charity, and a deal that could never have been resolved with a single number was resolved because
the Mediation Advocates were creative thinkers.

Skills of the Mediation Advocates—Self-aware
Once, in a dispute involving a major environmental case at a nuclear power plant, I heard a welltimed apology – not for the problem underlying the dispute, but instead for a prior overzealous
deposition. The Mediation Advocate who took the opportunity to make amends for his litigation
behavior was able to deftly switch gears once he realized how he had come across.
He had to craft a new persona: a Mediation Advocate persona. Once he did, the case settled
soon afterwards.
A good Mediation Advocate can self-reflect and ask himself, “Am I knew-jerk aggressive?
Reactive? Overly passive? Am I more empathic or assertive?”
While not every lawyer is capable of or needs to reach a Zen-like state or self-awareness,
knowledge about how he comes across and the ability to vary his approach depending on how he is
being received will help any Mediation Advocate improve.
It takes some humility and curiosity for Mediation Advocates to seek feedback, find out how
they come off generally, how they relate to the other gender, and how they relate to other culture and
races. Federal judges are notoriously deficient in seeking this kind of feedback. Mediation Advocates do
not have the luxury of a lifetime appointment to avoid this exercise, so they should always seek postmediation feedback from the mediator.

Skills of the Mediation Advocate—Flexible in negotiations
Flexibility is key to settlement negotiations. A good Mediation Advocate changes his approach
depending on the situation. Sometime it is being patient in the traditional negotiation dance, and
sometime it is an exquisitely executed take-it-or-leave-it demand.
It remind me of the saying: “When the only tool you have is a hammer, every problem looks like
a nail.” Effective Mediation Advocates have more tools. They have learned when to use “brackets” or
conditional offers and when to seek refuge in a mediator’s proposal.
Often a negotiating impasse can be averted by using a conditional offers or “brackets.” In other
words, the parties define a territory of good faith negotiations, such as: “We will go to $1 million but
only if you will move to $3 million. Then we will negotiate in good faith where the case can settle within
those ranges.”
Flexibility is particularly indispensable in mediation with a cross-cultural component. I have
witnessed a brutally aggressive American lawyer with a practice of promulgating inflated initial demands
cut every bit of fat off the first demand when facing a Japanese national who would likely have taken a
serious offense to a “padded” demand.

Services performed by the Mediation Advocate
Now that we have seen what a Mediation Advocate is, let us turn to what a good Mediation
Advocate does. I would like to offer a menu of services of Mediation Advocate can and should provide to
get the best result for his client.

Services performed by the Mediation Advocate— Designing the process
In many disciplines including architecture, engineering, sales, and psychiatry, designing the
process to fit the particular subject matter is as important as the substance or final product. Good
process design is critical for success.
A Mediation Advocate needs to be familiar with the whole arsenal of various ADR processes and
should not cede the design entirely to the mediator. While there are still the traditional mediations and
arbitrations, the landscape of ADR has expanded and broadened. There are many hybrids and
innovations that might be perfect for a Mediation Advocate’s case. For example, there are mediations
that happen prior to the filing of a complaint. There are neutral evaluations, mediations that blossom
into arbitrations (“med-arb”), arbitrations that are mediated after the award is written but not
announced (“arb-med”), so-called “baseball” arbitration, night baseball arbitration, and others. The
process of resolving a claim effectively involves picking and choosing from among the array of modern
tools and using them to design a process that fits the dispute. Truly talented Mediation Advocates play a
huge role in navigating the process design phase of mediation, and they do not passively allow these
questions to be decided for them by a mediator or by their opponent.
A talented Mediation Advocate will often “suggest” a process to the other side or the mediator,
and that suggestion is frequently adopted by everyone. Top-of-the-heap Advocates make everyone feel
that the suggestion was their idea, because in mediation—unlike in the music industry—authorship is
never important; it is the process that matters. Tailor the suggested process to the strengths and
weaknesses of the case. A good Mediation Advocate should rely heavily on his and the case’s strengths
(whatever they may be), whether it be featuring a charismatic and attractive client, employing a brilliant
Board, exchanging strong data early, conducting sessions at the site of the accident or claim, or even
falling back on rock-paper-scissors-style diplomacy if all else fails.
In a case involving three “masters of the universe” in a particular industry, the lawyers (all
outstanding Mediation Advocates) realized that a traditional mediation process would not work. So one
of the lawyers came up with the following innovative process that all counsel and even the three
masters of the universe accepted:
1. The layers filed confidential 15-page letter briefs setting forth their respective positions.
2. I was assigned a mutually respected accountant to assist me.
3. I then met with all three CFOs together for a day with my accountant where we were free
under the mediation privilege to ask questions.
4. I was then dispensed to meet separately with each of the three principals to hear their
positions unfiltered and first-hand.
5. I was then authorized after a final one-hour ex parte session with each lawyer (in which I
received their recommendations) to put out a mediator’s proposal.

The mediator’s proposal was accepted and a three-month multi-billion-dollar trial was averted.

Services performed by the Mediation Advocate—Timing the mediation
Every case is different and there usually is no single, perfect, or obvious moment to initiate
mediation. Sometimes the right time is pre-complaint. Mediating pre-complaint involves picking up the
phone and calling the lawyer on the other side to suggest an early peek at the case for settlement
purposes. The talented Mediation Advocate knows that pre-complaint or pre-discovery mediations are
often much riskier than when there is more information. That said, businesspeople often have to make
decisions based on less perfect information, and these clients will support their lawyers suggesting precomplaint mediation in appropriate cases. Some of the best deals I have seen have been initiated By
Mediation Advocates at an early stage when putting the tourniquet on costs and exposure has a very
high value to their client. That early-stage flexibility in information gathering and negotiations is
something the successful Mediation Advocate must possess.
Of course, the optimal time to initiate mediation can differ from case to case. Sometimes it is
after the complaint has been answered, other times it is just before the motion to dismiss is decided, or
it could be when a critical deposition is about to be taken. While there is no perfect moment to start a
process, when working with a good mediator—one who protects the parties at an early stage—even
unsuccessful early mediations provide real benefits to both sides (I do not mean detested “free
discovery”) which set the stage for a later settlement. If nothing else, it provides the client with a
valuable opportunity to see the case from both sides—something a good Mediation Advocate always
tries to provide to his client.
Outstanding Mediation Advocates never give up and keep looking for the right opening to return
to the table. I often receive call from a Mediation Advocate indicating that if I were to suggest a return
to the table, it might have some legs (because of a new claims adjuster, a rumor that plaintiff’s business
was in trouble, a looming motion, a recent decision from the Fifth Circuit, etc.).

Services performed by the Mediation Advocate—Selecting a mediator
Any good Mediation Advocate is familiar with a large stable of qualified mediators and
arbitrators. Her contracts in her phone are one of her most important assets.
However, a good Mediation Advocate also knows how that good arbitrators do not always make
good mediators and vice versa. A good Mediation Advocate looks for a perfect mixture of subject matter
knowledge and facilitative skills, with a heavy emphasis on the latter. Until the day when Yelp! Or some
other internet review services publishes mediator services, a Mediation Advocate must develop her own
resources for finding the right person—bearing in mind that the right mediator is one who will also be
acceptable to the other side.
A top Mediation Advocate will have built credibility with a wide range of mediators through a
continued demonstration of her trustworthiness. In fact, the best Mediation Advocates are comfortable
with a wide range of capable mediators, so that they can choose the right mediator for the dispute and
also that they can adapt to a new mediator, perhaps one chosen by the other side.

And on that note, great Mediation Advocates know that one of the mediator’s most important
jobs is to convey messages to the other side. Therefore, if the other side proposes a mediator with
whom the other side is familiar, great Mediation Advocates are likely to accept the proposal because
they know that a mediator who has a prior relationship with a party is likely to be an effective
messenger.

Services performed by the Mediation Advocate—Preparing for the mediation
My fellow mediators would all agree that the level of preparation and skill by Mediation
Advocates at most mediations ranges from fair to poor. It continually astounds me how much time
lawyers will put into preparing for a deposition or a discovery motion and how hastily they prepare for
the mediation. In a world in which less than one percent of cases end in verdicts, it is surprising that the
lawyers prepare elaborately for a trial that will never occur, yet feel that the only preparation they need
foe mediation is a good night’s sleep.
In an effort to change that, I put forward the following checklist of the key steps any great
Mediation Advocate should take in preparing for mediation.

Prep Item 1. Status call with the mediator.
A mediator often will set up an initial status call with the participants. But if the mediator does
not initiate a status call, a Mediation Advocate should demand one. At the telephone status call, agree
on the briefing schedule, the nature and extent of presentations at the mediation, who will be attending
from both sides, and the exchange of information prior to the mediation. A good Mediation Advocate
does not assume that these things will happen in an orderly fashion. She ensures that they do. It is
embarrassing to show up with a high-level client—say, the CEO—when the other side brings a low-level
employee.

Prep Item 2. The mediation brief.
It is so rare that I get an excellent mediation brief that when I do, I send a handwritten note to
the lawyer thanking him. Sadly, the brief is most often a hastily thrown together compilation of previous
motions or pre-existing documents. A brief like that does not give the mediator a real feel for the facts
and the issues in the case in a balanced informative fashion.
Keep in mind that this brief is generally the mediator’s first introduction to the Mediation
Advocate and her work. Of course, make all of the important advocacy points, but also focus on building
confidence and trust with the mediator because that will pay off big-time in the final negotiations.
Whether to exchange mediation briefs or not is a perennial debate, and one I want to end right
here. After being a mediator for 30 years, I have seen very few cases where the right choice was not to
share briefs. I strongly recommend that the Mediation Advocate agree to exchange his brief and then to
send a separate confidential letter to the mediator. The letter will contain any information that might be
strategically withheld, and a really good confidential letter might also contain constructive suggestions

or tips on how the mediation might run more smoothly or breaking impasse. Tips I receive from good
Mediation Advocates are often critical to the settlement (and I love being able to take credit for these
tips). What might such a tip be? Things like:
Be sure to talk to my CFO before we begin the common session.
My adjuster is the only woman in this dispute and she is sensitive to gender bias, so please be
sure she is given a fair chance to be heard.
My decision maker has to be on a plane by 7 o’clock so we need to “get real” before it gets dark.
The settlement judge tried bullying my client and it was a disaster.
My client started to distrust my advice when I told him that we should explore the settlement of
a case that he believes strongly in.
This kind of information is very helpful to the mediator and will build trust in the Mediation Advocate.

Prep item 3. Crafting intelligent and helpful opening offers and demands.
A good Mediation Advocate has to be skilled in negotiations. This means the Mediation
Advocate is not trapped in the orthodoxy of the “bazaar at Istanbul” school of negotiation. “Different
strokes for different folks” should be the mantra of every good Mediation Advocate. The skills of
negotiations are ably covered elsewhere in this book, so I will not dwell on them, other than to remind
readers that negotiation skills are not an inherited trait (again, except for those lawyers born in
Brooklyn). An effective Mediation Advocate needs to study and learn her own best style and must have
different modalities at her disposal. Once again, trustworthiness is a Mediation Advocate’s biggest ally.
A Mediation Advocate representing the plaintiff should not just play it safe by proposing a huge
number as an initial demand. While it is tempting to ask for the moon, it often sets the mediation back
for hours. Sometimes the mediation never recovers from an outrageous first request. Instead, think
about how the opening number will impact the other side and the message conveyed with it. The
Mediation Advocate should not assume she fully understands how the other side will react. Having
walked between rooms for three decades, I am still amazed by how wrong each side often is about what
is happening in the room.
A Mediation Advocate representing the defense should remember that the defense is in control
of the money and cab set the playing field either through its responses or through the skillful use of
brackets. The defense could respond to a high open demand of $100 million with this type of bracketed
response: “Your demand is absurd but we acknowledge that this is an eight figure case. We don’t want
to spend this precious day out in the bulrushes. We will go to $10 million out of the box but only if you
are at $25 million or below.” In other words, good Mediation Advocates are not trapped in orthodoxy of
the mediation dance or the bargain at Istanbul as the only responses to it. Do not react to a high
demand with a lowball offer. Let the facts and the case dictate the responses, not an emotional reaction
to the plaintiff’s demand.
Regardless of which side she represents, the Mediation Advocate should think creatively about
non-monetary components right from the start.

Unprepared advocates who fail to think creatively and prepare reasonable opening offers and
demands can significantly damage their clients’ prospects in a mediation. A colleague told me about a
case in which one of the lawyers said to him, “Judge, we’ve worked with you, we trust you, we’ve
decided our bottom line is $X Billion, and we’d like you to come up with a plan to help us achieve that.”
My colleague’s reaction was this: “These requests are at odds with the spirit of fierce neutrality, and of
course, I had no such plan. The case not only settles for a small fraction of the amount referred, but the
party lost credibility when it soon abandoned its stated bottom line.”
Both sides would be well-served to prepare clients to expect opening offers and demands that
are far from the zone of possible agreements. This brings us to the next item on the checklist.

Prep Item 4. Preparing the client.
Please, please, please meet with the client and any insurance carriers before mediation. Prepare
them for that is going to occur. Get them ready to speak to the room in such a way that sets the stage
for productive negotiations. Often, but not always, when the principals can talk to each other, it opens
the path to a successful settlement. A Mediation Advocate should let them know how she and the
mediator have planned the mediations (see Prep Item 1). Clients do not like to be surprised any more
than lawyers do. Good Mediation Advocates discuss the common session, caucuses, and other key
aspects of the process.

Prep Item 5. Getting ready for the common session
About 80% of the time, lawyers tell me, “Judge, we don’t need a common session. We know
what they are going to say and they know what we’re going to say. It’s just going to tick off my client
and he is already irritated. Just put us in separate rooms and get them to be reasonable” (translated:
“get them to agree with us”).
There is no delicate way to put this: this approach is flat wrong. Wrong!
The effective Mediation Advocate knows when it is appropriate to skip the common session:
rarely. If nothing else, the common session offers a chance for the principals to meet and set a
constructive atmosphere before the parties recede into their dens and start demonizing the other side
and victimizing themselves.
That does not mean that a Mediation Advocate should give a trial opening statement or whip
out the dreaded PowerPoint presentation at the common session. Instead, think about what to say that
explains the case in a fair but firm manner while inviting the other side into negotiations in a sensible
arena. Use the common session and the opening to break tension, build bridges, and open pathways to
resolution that may not be obvious to the other side. I have watched with admiration as good common
session presentations “change the air” (as the Japanese say) of the mediation. The effective Mediation
Advocate learns how to speak respectfully to the other side and how to use humor, leverage, peace,
creativity, and even – occasionally—apology to his client’s advantage right from the start.

Speaking of humor, let me relay a story told to me by a friend. After the trial judge issued an
empathic denial of defendant’s motion to dismiss, the plaintiff’s counsel, speaking in mediation to a
vase sea of defendants and insurers, said, “I don’t have any graphics, laser pointers, or PowerPoint
presentations. We’ve all seen the judge’s order. There is no longer a motion to dismiss exit ramp here,
and there will be no summary judgment salvation. The case is going to trial before a jury. And do any of
you here have any idea how f—king crazy 12 people from San Francisco can be? That’s my opening,
Judge.”

Prep Item 6. Miscellaneous preparation checklist.
Consider other items that may be useful for preparation of each particular use.
Make sure that the confidentiality agreement covers the dispute at hand and is carefully
explained by the mediator to all participants.
Prepare and bring to the sessions a term sheet with the appropriate release language so that, in
the event of a 7 p.m. (or later) settlement, the necessary language is already prepared.
Consider using appropriate visual aids to make key points or highlight important facts. While
PowerPoints are often a drag, other visual aids are welcomed and often very effective. For instance, in a
case involving a maritime accident, a film about the history of marine industrial diving compared to
ancient pearl diving was very effective. By dramatization the risk that divers from ancient times to
modern times have always endured, the film contextualized the case very effectively.

Services performed by the Mediation Advocate—Bringing patience and creativity to the resolution
process
Unless a Mediation Advocate get the dream case, where settlement simply happens through a
graceful dance of negotiations and resolves in a deal at 3 p.m., the parties inevitably will reach an
impasse sometime during the day. Hopefully by the time of the impasse, the parties are closer together
and can at least see the end, even if there are lots of obstacles in the way. But because everyone has
already compromised (with each side feeling as though it has given more than the other side) and all the
low-hanging fruit has been picked, everyone is on edge, cranky, and ready to give up. Mediators often
run sentry duty at the elevator at 3 p.m. asking participants to stay and not head for the nearest tavern.
This is where the Mediation Advocate’s creative skills most come in to play. Deals happen that
seemed impossible only a few hours before. The Mediation Advocate’s task is to keep people in the
game until they can get in the field where things like Mediator Proposals and other creative means of
bridging gaps can occur. The Mediation Advocate must have at her disposal a while array of techniques
to help bring this about. Where appropriate, suggest having the principals talk among themselves.
Propose new brackets, or add a new component to sweeten the deal (like a new contract, a
recommendation, or a helpful suggestion press release).
Don’t give up, and never, ever let the session break up without the parties recognizing the
progress that has been made despite their disappointment in not reaching immediate closure. The

successful Mediation Advocate does not let the client leave the mediation feeling like settlement is
hopeless and negotiations are over. Parties often change positions the next day or the next week after
the mediation. Keep a process open. Consider mutual Board reports, a timetable to let things percolate,
or a talk with spouses and family members. Always leave with some process in place for follow-up.
While this is the mediator’s job, when the mediator fails to do so, it is the Mediation Advocate who
needs to suggest the process going forward.

Final thoughts
To paraphrase Rumi, “Somewhere beyond right and wrong, there is a field. I will meet you
there.” A Mediation Advocate’s job is to help guide participants into that field once the battle in the
arena has run its course and the parties are stuck. Trust me: Good things happen in the field, and
sometimes—not always—litigants’ better selves appear.
These reflections are just a start. Mediation Advocacy is an art and a skill. I hope that I have
provided readers with some useful insights and inspired them to learn more, to think harder about the
topic, and to elevate Mediation Advocacy as a priority learning objective in their practice. Clients will
thank them for it. And so will I.
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