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Promoting greater use of Arbitration among stakeholders
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Constructive engagement with stakeholders is essential in the effective use and
promotion of Arbitration and ADR. Several meetings conducted have proved to be a
meaningful and important platform for KIAC to network with stakeholders, introduce
to them the Centre's services, inform them about the benefits of using ADR
processes and discuss the achievements in ADR promotion.
Dr Fidele Masengo, the KIAC Secretary General has successfully met with
selected stakeholders and development partners including the Ambassador at the
Netherlands Embassy, Head of Delegation of the European Union, Ambassador of
the People's Republic of China, and Kenya High Commission, Representatives of
the head of Mission USAID, Country Director Trademark EA, UNECA, SIDA. In the
same campaign geared towards professionals, the KIAC SG met with members of
the Association of Microfinance Institutions in Rwanda (AMIR) and the legal team at
RURA and Vision Finance company.
Through these meetings, a mutual partnership has been established on how to
solve complex business disputes, involving international interests and multiparty
attendance. To attempt greater market penetration, the meetings established
partnerships on how they will introduce the KIAC dispute resolution clauses in their
contracts amongst their local and international business community.
The SG will continue to meet with various institutions, development partners, the
business community and other stakeholders to raise KIAC’s profile and the gradual
recognition and acceptance of ADR in Rwanda and beyond.
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The KIAC Dispute Resolution Clause: its effectiveness in
contract enforcement
When parties are drafting or entering into agreements, frequently the dispute resolution clause is not
considered important, until the dispute arises. It is always more effective to discuss and decide what people
will do before a dispute arises, than after it happens. A dispute resolution clause could save time, money,
unnecessary litigation and could avoid destroying the relationship between the parties to the dispute.
In order to avoid pathological clauses during Arbitral proceedings, KIAC has proposed model clauses that can
be used in contracts. Their scope is wide enough to include any dispute including tort liability or a dispute
involving a third party non signatory to the arbitration clause. The KIAC contract clauses anticipate future
problems and effectively contain provisions that satisfactorily resolve the problem in a manner that is
beneficial to both parties.
The Reference to arbitration and the choice of KIAC Rules is also clearly stated. When a request for
arbitration is filed with KIAC and the Centre notes that there is a reference to arbitration but lacks a clear
choice for KIAC Rules, the Secretariat seeks clarifications from the respondent on whether or not they agree
to the proposed variation of the arbitration agreement so as to provide for arbitration under KIAC Rules. The
respondent must provide their answer within 14 days. However, if the clause was clear enough and had been
properly drafted, this step of clarification may be avoided and time would have been saved.
Pathological clauses can have a profound impact on how contractual rights and obligations are enforced. In
reference to a case filed with KIAC for Mediation, the dispute resolution clause stated that “Any dispute
under this agreement shall be resolved with mediation and arbitration rules for the commerce
industry of Rwanda arbitration Association”. The main problem for this clause is that it refers to an
institution that does not exist. It is therefore important for parties willing to refer to institutional arbitration
under KIAC and use the KIAC dispute resolution clauses. This will determine the arbitral process and
potentially the success of the outcome: a final, binding and enforceable award. Below are the proposed
contract clauses that may be used in contracts;
English

French

‘Any dispute arising out of or in connection with this
contract, including any question regarding its validity or termination shall be referred to or resolved by
arbitration under the Kigali International Arbitration
Centre (KIAC) Rules.
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Arbitration and The Rwandan Courts' Jurisdictions
In choosing to use Arbitration, the business community prefers prompt and final resolution of their disputes. On the
other hand, to function properly, Arbitration requires the intervention and support of the Courts. Too little support
from the courts would render arbitration ineffective. In Rwanda, it is in the vision of the Judiciary to ensure timely
enforcement of arbitration awards.
The Supreme Court in its judgment no. RCOMA 0053/15/CS of 26/02/2016 reversed the decision of the High Court
of Commerce setting aside the arbitral award issued in KIAC arbitration case involving Yari Cornacchia v Nsanawe
Ndekwe. This decision is in line with the position of the Supreme Jurisdiction of Rwanda enforcing arbitration
agreement and arbitral awards very often infirming the decisions of the High court of Commerce setting aside
awards.
Yari CORNACCHIA, an Italian, acquired 50% of the company shares in “Papyrus Bakery Café Ltd”, a company
registered in Rwanda and owned by Serge NSANAWE NDEKWE under a shareholding agreement signed by both
parties on 20/07/2012. The shares were worth €100.000. One year after, a share purchase agreement was signed
on 23/7/2012 for the transfer of Yari Cornacchia's shares under the shareholding agreement to the original owner
Nsanawe Ndekwe for an amount 54,000,000 frw (60,000€) equivalent to the amount he paid under the
shareholding agreement. Under the Share Purchase Agreement, the parties agreed that the amount of 54,000,000
frw shall be paid in 35 installments of 1,500,000 frw and any dispute arising out in connection to the share
purchase agreement shall be referred to arbitration.
A dispute arose between parties out of the execution of the share purchase agreement and Yari Cornacchia filed a
request for arbitration seeking payment of the remaining amount on the share purchase price and other remedies
based on the repudiation of the shareholding agreement by the respondent. The arbitral Tribunal issued an award
in favor of the Claimant Yari Cornacchia on 6/03/2015, enforcing the share purchase agreement and the arbitration
clause incorporated therein.
The Respondent Nsanawe Ndekwe filed an application to the High Court of Commerce to set aside the award on
the ground that there is no arbitration agreement in the shareholding agreement. The High Court of Commerce set
aside the award on the ground that the Arbitral Tribunal had no jurisdiction to determine the dispute between
parties based on the shareholding agreement.
Yari Cornacchia appealed to the Supreme Court and the Court reversed the decision of the High Court on the
following reasons:

The Supreme Court noted that the claimant in its request was seeking from the arbitral tribunal to declare that
the respondent repudiate the shareholding agreement and order the restitution of the amount paid to the respondent who did not pay back.
 The Court noted also that during arbitral proceedings, the basis on which the request was filed was debated as
a preliminary issue of jurisdiction. The parties agreed that the contract in dispute is the share purchase
agreement and filed new submissions in that regard. The arbitral Tribunal continued the proceedings on this
basis. The Court noted as well that the issues submitted to the arbitral Tribunal are in relation to the share purchase agreement incorporating the arbitration clause.
Since it is in the vision of Rwanda’s judiciary to ensure that disputes are resolved amicably without going to courts,
it is important that courts are very efficient especially during enforcement of an award. If this is done, this will give
greater confidence to potential investors leading to sustainable investment in our country.
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Wrap up of KIAC Activities in the past quarter
KIAC Exhibits at Made in Rwanda Expo

KIAC on CNBC Africa

KIAC was introduced to Africa and beyond on CNBC
Africa TV during the Power Lunch East Africa. The link
to the interview was published on KIAC social network
pages and was viewed by over 3000 followers online.

KIAC Panel
Renewed

of

International

In partnership with the Private Sector Federation,

KIAC conducted a broad outreach to sensitize
Rwandans on the benefits of using Arbitration and
ADR at the ‘Buy Made in Rwanda’ expo from 25th
February- March 2nd 2016 at Gikondo Show Grounds.

Arbitrators

We used this opportunity to showcase KIAC services
and to promote recent successes by the Centre
among local producers attending the fair. The fair was
another opportunity for the Centre to enlighten
participants on the benefits of ADR and also advise
them on how to use the KIAC arbitration clauses in
their contracts. The fair was organised by Ministry of
Trade and the Rwanda Private Sector Federation
(PSF). The fair, which was the first of its kind in
Rwanda attracted about 250 local producers
showcasing
their locally-made products, and
attracted many Rwandans.

The call for application for the KIAC International panel
of arbitrators attracted 30 new high profile arbitrators
worldwide. Their enrollment reflects the user
confidence globally in the quality and efficiency of the
case management services provided by the KIAC
Secretariat. The First Panel of international arbitrators
was launched in 2012 comprised of 34 renowned
international arbitrators. The panel is made available
on KIAC Website and is used both for arbitration under
KIAC Rules and appointment by Courts.
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What is coming up in ADR….

KIAC to Exhibit at 26th ICCA Congress in Mauritius
In an effort to position Rwanda as a hub for regional and international dispute resolution, KIAC will attend the
26th ICCA Congress which will take place from 8th-11th May 2016 in Mauritius. The ICCA Congress is the
largest conference devoted to international arbitration. KIAC will use this opportunity to showcase what
makes Rwanda stand out as an arbitration hub, share our experiences and highlight the opportunities that
exist for the experts from a wide range of firms, corporations and jurisdictions in attendance. KIAC will use
the congress to network and explore opportunities to form Alliances with other ADR bodies, particularly many
of whom may well not have heard of KIAC until its services are brought to their attention.

KIAC fosters knowledge sharing practice in Mauritius
Dr Masengo Fidele, the KIAC SG has been invited as a speaker at a Conference on 11th May 2016 under the
theme "Arbitration - It's Time for Africa: A View From the Arbitral institutions". The conference is
organized by the Arbitration Center of the Mauritius Chamber of Commerce and Industry (MCCI ). For KIAC
to be on the panel is statement of confidence that the world acknowledges the centre’s existence and
contribution to the professionalization of arbitration in the region. Rwanda will use this opportunity for
knowledge sharing, exchanging experiences on international Arbitration practice. The conference will take
place at the Labourdonnais Waterfront Hotel, Port Louis.

KIAC promotes International Arbitration through training
Following the successful trainings conducted over the past 3years, training and certification of professionals
has proved to be a sustainable way of creating a pro-arbitration culture in Rwanda. KIAC will once again
organize an Introductory course leading to Associate level-CIArb from April 28th-29th,2016 at Lemigo Hotel.
Professionals will acquire the basic knowledge on arbitration and the training is open to local and regional
professionals. Upon completion of the final assignment, one is eligible to apply to be Associate member of
CIArb and to be on the KIAC panel of domestic arbitrators in case they fulfill other criteria in KIAC Arbitration
rules. The Training will be conducted by Chartered Institute of Arbitrators in Nairobi Branch.

For more information please
annette.mbabazi@kiac.org.rw

visit

our

website

on

www.kiac.org.rw
5

or

email

us

at

info@kiac.org.rw

or

Online Newsletter
Issue 4, April 2016

Kigali International Arbitration Centre
P.O Box 695
Nyarutarama, KG 9 AV. N°. 66
Kigali, Rwanda
Tel: +25(0)788316099
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